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PREFATORY   NOTE. 

The  following  pages  are  published  as  a  supplement  to 
Railway  Rights  and  Duties,  produced  in  January  1889.  The 
cases  have  been  arranged  as  far  as  possible  under  the  same 
headings  as  those  used  in  that  book,  and  the  Digest  of  Scottish 
Cases  on  other  branches  of  Railway  Law  appended  to  it. 
English  cases  on  all  branches  of  Eailway  Law  have,  however, 
been  included  in  the  present  Digest. 

The  last  five  years  have  not  added  much  to  the  public 
statutory  law  affecting  railways.  They  have  seen  the  com- 
pletion of  the  great  work  of  the  revision  of  the  rates  and 
charges  authorised  upon  our  railway  system,  which  was 
contemplated  by  the  Eailway  and  Canal  Traffic  Act  of  1888. 
In  1889-90  the  inquiry  by  the  Board  of  Trade  provided  for 
under  sect.  24  of  that  Act  was  carried  out  by  Lord  Balfour  of 
Burleigh  and  Mr.  Courtenay  Boyle.  In  the  session  of  1891  a 
Joint- committee  of  both  Souses  of  Parliament  considered  the 
provisional  orders  embodying  the  classification  and  schedules 
approved  by  the  Board  of  Trade  in  the  case  of  nine  of  the 
leading  English  railway  companies,  and  the  petitions  against 
them.  In  1892  Parliament  completed  the  confirmation  of  the 
provisional  orders  affecting  all  the  railways  of  the  United 
Kingdom.  Tlie  new  rates  and  charges  came  into  force  on 
1st  January  1893. 

It   may  be  convenient   to  give  a  reference   to   the  Acts 
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confirming   the    provisional    orders   relating   to   the    Scottish 
Companies.     They  arc — 

Caledonian  llailway,  .  55  and  5G  Vict.  c.  57 

Callander  and  Oban  liailway,  „  „  58 

City  of  Glasgow  Union,     .  „  „  59 

Glasgow  and  South -Western,  '.,  „  60 

Great  North  of  Scotland,   .  „  „  61 

Highland,           ...  „  „  62 

North  British,    ...  „  „  63 

Cc.  57,  GO,  and  G3  are  applicable  to  other  railways 
associated  with  the  Caledonian,  Glasgow  and  South- Western, 
and  North  British  respectively;  and  the  Caledonian  Act  in- 
cludes the  Portpatrick  and  Wigtownshire  Joint  Eailway. 

Ill  an  Act  of  1889  (App.  p.  09)  additional  powers  were 
given  to  the  Board  of  Trade  in  the  interests  of  the  public 
safety,  and  returns  of  overtime  worked  beyond  a  number  of 
hours  to  be  fixed  by  the  Board  of  Trade  ordered.  Additional 
powers  for  dealing  with  defaulters  in  regard  to  fares  were 
provided.  The  policy  faintly  foreshadowed  in  sect.  4  of  the 
Act  of  1889  was  carried  much  further  by  the  Act  of  1893 
(App.  p.  75),  which  empowers  the  Board  of  Trade  to  initiate 
the  preparation,  and  tlic  Ptailway  Commission  to  enforce 
compliance  with  the  conditions,  of  a  schedule  of  time  for  the 
duty  of  the  servants  of  any  railway  company,  which  will  bring 
the  actual  hours  of  work  within  reasonable  limits,  regard  being 
had  to  all  the  circumstances  of  the  traffic  and  the  nature  of 
the  work.  The  Act  does  not  apply  to  servants  employed  Jii 
clerical  work  or  in  the  company's  workshops.  By  the  Con- 
veyance of  Mails  Act,  1893  (App.  p.  77),  provision  is  made  for 
questions  as  to  the  renmneration  for  conveyance  of  mails  being 
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referred  to  the  Eailway  and  Canal  Commission ;  and  tramways 
and  tramroads  are  placed,  subject  to  certain  conditions,  sub- 
stantially in  the  same  position  as  railways. 

The  work  of  Mr.  Deas,  published  twenty  years  ago,  remains 
the  standard  Scottish  authority  on  Railway  Law.  ]\Iy  aim  in 
1889  and  1893  has  been  to  present  in  short  compass  a  clear 
statement  of  the  law  and  legislation  relating  to  traffic 
questions,  and  supply  the  necessary  statutes  and  administrative 
documents;  to  restate  the  principles  and  supply  fully  tlie 
illustrations  of  the  last  twenty  years  governing  questions  that 
arise  in  the  working  of  a  railway;  and  to  cullect  all  the  Scottish 
cases  on  other  railway  questions,  with — for  the  last  live  years 
— a  reference  to  the  English,  in  a  form  convenient  for  Scottish 
lawyers  and  railway  men. 

I  have  again  to  express  my  thanks  to  Mr.  R  Stanser 
M'Xair,  Advocate,  who  has  verified  the  references  and  other- 
wise assisted  me  in  the  preparation  of  this  Digest. 

J.  F. 

10  Wemyss  Pl.\ce,  Edinuukcu, 
January  1894. 
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DIGEST  OF  RAILWAY  CASES. 

1889 — 1893. 

Stipplevient  to  "  Railioay  Rights  and  Dttties.'' 


I.  TRAFFIC. 

(Ferguson,  pp.  9-101.) 

A — Cases  under  the  Eailway  and  Canal  Traffic  Acts 
IN  Ordinary  Courts. 

PmIcs. —  Undue,  preference.  Acts  of  1845,  sect  83,  1854,  sects.  2 
and  3,  1873,  sect.  6,  and  1888,  sects.  12  and  58.  It  is  no 
defence  to  an  action  for  charges  for  the  carriage  of  goods  that 
the  charges  are  objectionable  on  the  ground  of  undue  pi'eference 
under  the  Act  of  1854.     Transference  of  action. 

In  1888  a  railway  company  sued  a  firm  for  sums  due  for  carriage 
of  goods  over  their  line.  The  defenders  pleaded  that  the  rates 
sued  for  Avere  illegal,  and  averred  that  mileage  rates  had  been  con- 
ceded to  other  traders  which  were  refused  to  the  defenders,  "although 
the  goods  are  of  the  same  description."  Subsequently  they  added 
an  averment  that  they  had  been  charged  higher  rates  than  other 
traders  for  the  carriage  of  the  same  class  of  goods  over  precisely  the 
same  journey.  The  Lord  Ordinaiy  (following  Murraij,  11  R.  205) 
disallowed  proof  of  the  original,  but  allowed  proof  of  the  amended 
averment.  The  defenders  reclaimed,  and  moved  the  Court  to 
transfer  the  cause  to  the  Railway  Commissioners  under  sect.  58  of 
the  Act  of  1888,  which  came  into  operation  on  1st  January  1889. 
The  Court  adhered,  and  further  refused  to  transfer,  as  the  defence 
under  the  Act  of  1854  would  be  as  irrelevant  before  the  Railway 
Commission  as  in  the  Court  of  Session,  and  therefore  the  defenders 
could  take  no  benefit. 

(The  power  of  the  Railway  Commission  to  aAvard  damages  under 
the  Act  of  1888  was  pleaded  in  argument,  and  the  decision  seems  to 
have  proceeded  on  the  fact  that  the  action  was  raised  before  that  Act 
came  into  operation,  while  it  provided  that  no  such  transfer  should 
vary  or  affect  the  rights  or  liabilities  of  any  party  to  such  an  action.) 

C.  E.  V.  Cross,  March  14,  1889,  16  R.  584,  26  S.  L.  R.  447. 

a 
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Bates. —  Undue  preference.     Ad  of  I8i^),  sect.  83.     ^^  Same  portion 
of  the  line  of  railway." 

A  raihvay  company  charged  a  certain  rate  per  mile,  every  in- 
complete mile  being  reckoned  a  mile.  The  sidings  of  two  collieries 
joined  the  main  line  of  the  raihvay  within  the  12th  mile  from  T., 
but  one  was  415  yards  nearer  T.  than  the  other.  It  was  Jield  that 
in  determining,  under  sect.  83,  the  portion  of  the  railway  used  by 
the  two  collieries  respectively,  the  incomplete  mile  was  to  bo 
considered  as  a  whole  mile  in  each  case.  The  B.  colliery  siding 
joined  the  down  line  of  the  railway  to  T.  The  W.  colliery  siding 
joined  the  up  line  at  a  point  415  j^ards  nearer  T.  The  W.  traffic 
for  T.  was  carried  back  by  the  railway  company  to  cross-over  points 
in  the  immediate  vicinity  of  the  B.  siding.  W.  traffic  was,  how- 
ever, invariably,  and  B.  traffic  usually,  carried  to  a  siding  beyond 
H.  station  in  the  immediate  vicinity,  and  there  marshalled  for 
despatch  to  T.     Both  collieries  were  within  the  same  mile  from  T. 

In  an  action  at  the  instance  of  the  B.  colliery  proprietors  against 
the  railway  company  on  the  ground  of  undue  preference  in  the 
rates  charged  for  the  W.  traffic,  the  defenders  contended  that  their 
contract  was  to  carry  the  traffic  of  each  colliery  to  T.  from  the 
respective  points  where  it  reached  their  railway,  and  that,  inasmuch 
as  the  pursuers'  siding  joined  the  railway  415  yards  further  from 
T.  than  the  W.  siding,  their  traffic  was  not  carried  over  the  same 
portion  of  the  railway.     Held  that  it  was. 

Opinion  that  the  traffic  of  botli  collieries  must  be  viewed  as 
carried  to  T.  from  H.  station,  and  therefore  that  it  passed  over  the 
same  portion  of  the  raihvay. 

Yeat&'  Trustees  v.  G.  &  S.  JF.  L'.,  Feb.  2G,  1889, 
IG  R.  535,  2G  S.  L.  R.  3SG. 


Hates. — Undue  preference.    Fornm.   Act  of  184:5,  sect.  83.  Act  of  1888. 

Action  by  railway  company  for  sums  due  for  carriage  of  goods. 
Defence  founded  on  sect.  83  of  Act  of  1845.  Plea  by  pursuers  that 
this  defence  was  incompetent  in  Court  of  Session,  and  that  case 
should  be  remitted  to  the  Railway  Commission.  Held  that  de- 
fender's plea  was  relevant.  Similar  finding  pronounced  in  counter 
action  for  repetition  of  overcharges,  and  said  action  held  com- 
petent.    {Per  L.O.  Well  wood.) 

N.  B.  11  V.  Russell,  24th  Nov.  1893,  1  S.  L.  T.  33G. 
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lla  fc's. — Undue  preference.     Set-off  of  overcharges. 
The  Railway  Commissioners  had  decided  that  a  railway  com- 
pany was  giving  an  undue  preference  to  another  coal  company  as 
against  the  R.  Coal  Company  by  charging  them  lower  rates  for  the 
conveyance  of  coal  to  certain  docks  than  they  charged  to  the  R. 
Company.     The  railway  company  sued  the  R.  Company  for  the 
amount  of  charges  due  to  them.     The  defendants  sought  to  set-off 
in  a  counter-claim  as  overcharges  amounts  by  which  the  charges  paid 
by  them  under  protest,  prior  to  the  decision  of  the  Commissioners, 
exceeded  the  rates  paid  by  other  companies.    Held  they  could  not. 
The  Pihymncy  II.  Co.  v.  TJie  lihi/mney  Iron  Co., 
L.  R.  25  Q.  B.  D.  146,  59  L.J.,  Q.  B.  414. 

Excessive  Charges. — Whether  denial  of  reasonable  facilities,  or  undue 
preference.     Act  of  1854,  sect.  2.     Act  of  1873. 

The  mere  refusal  by  a  railway  company  to  receive  and  forwanl 
the  traffic  of  persons  in  general,  except  upon  prepayment  of  charges 
somewhat  over  the  authorised  maximum  rates,  is  not  a  denial  of 
reasonable  facilities  under  the  Acts  of  1854  and  1873,  and  the 
Railway  Commissioners  have  no  jurisdiction  under  these  Acts  to 
restrain  a  railway  company  from  making  such  charges,  and  cannot 
give  themselves  jurisdiction  by  finding  as  a  fact  that  the  demand  of 
prepayment  of  such  charges  is  a  denial  of  reasonable  facilities,  or 
subjecting  persons  or  their  traffic  to  an  "undue  or  unreasonable 
prejudice  or  disadvantage."  (The  remedy  of  the  person  over- 
charged is  by  action  in  the  ordi)iary  Courts  of  Law.) 

(Procedure  by  writ  of  prohibition  in  regard  to  an  order  of  the 
Railway  Commissioners  constituted  by  the  Act  of  1873.) 

The  Queen  v.  The  liaihmy  Commissioners  and  the  Distington  Iron 
Co.,  Limited,  March  5,  1889,  L.  R.  22  Q.  B.  D.  642, 
58  L.  J.,  Q.  B.  233. 

Act  of  1854,  sect.  2,  Act  of  1873.— Facilities.     Preferential  dock  dues. 
Jurisdiction.     Prohibition. 

The  provisions  of  the  Act  of  1854,  sect.  2,  are  limited  to  the  con- 
veyance and  transport  of  traffic  on  a  railway  or  canal,  and  do  not 
give  jurisdiction  to  the  Railway  Commissioners,  on  complaint  under 
the  Act  of  1873,  sect.  6,  to  restrain  a  company  owning  two  separate 
docks  twenty  miles  apart,  and  a  line  of  railway  connected  with  one 
of  such  docks  (and  thereby  constituted  a  railway  within  the  Rail- 
way Companies  Amendment  Act,  1807),  from  charging  preferential 
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(lock  (lues  to  the  prejudice  of  one  shipowner  using  the  docks  not 
connected  with  the  line  of  railway,  in  favour  of  other  shipowners. 
{West  V.  L.  &  N.  W.  11,  L.  R.  5  C.  P.  G22,  discussed  and 

explained.) 

East  and  West  India  Dock  Co.  v.  Shaw,  SaviU,  tO  Albion  Co., 

L.  R.  39  Ch.  D.  524. 

B. — Cases  appealed  from  the  Railway  and  Canal  Com- 
mission UNDER  THE  ACT  OF  1888. 

Terminal  Charges. — "Services  incidental  to  the  husine.'is  of  a  carrier." 
Station  accommodation.  Act  of  IS73, sect. 15,  Actof  1888,  sect.  10. 
The  Special  Act  of  a  railway  company  enacted  that  it  should  be 
lawful  for  the  company  to  demand  and  receive  certain  specified 
rates,  tolls,  and  charges  for  the  conveyance  of  goods  and  minerals, 
"as  their  maximum  rate  of  charge  for  the  conveyance  thereof 
along  their  railway  including  the  tolls  for  the  use  of  the  railway 
and  waggons  or  trucks  and  locomotive  power,  and  every  expense 
incidental  to  such  conveyance  except  a  reasonable  sum  for  loading, 
covering,  and  unloading,  and  for  delivery  and  collection  and  any 
other  services  incidental  to  the  business  or  duty  of  a  carrier, 
where  such  services  or  any  of  them  are  or  is  })erformed  by  the  said 
company,  and  except  a  reasonable  sum  for  warehousing  and  wharf- 
age or  for  any  other  extraordinary  services  performed  by  the  said 
company  (in  respect  of  which  the  said  company  may  make  a 
reasonable  extra  charge)." 

Held  l)y  the  Court  of  Appeal  (aflf.  R.  and  C.  Com.)  that  the 
company,  in  addition  to  the  maximum  rates  for  conveyance,  Avere 
entitled  to  make  a  reasonable  charge — 

1.  For  share  of  expenses  of  providing  and  maintaining  station 

accommodation  for  dealing  Avith  merchandise  traffic  as 
carriers. 

2.  For  share   of  general  expenses  of  station   (e.g.  rates  and 

taxes,   insurance,   lighting  and  water,   stationery   and 
stores)  attributable  to  carriers'  services. 

3.  For  share  of  expenses  of  supervision  and  clerkage  (salary 

and  wages  of  agent,  clerk,  and  general  staff)  attribut- 
able as  aforesaid. 

4.  For  shunting  (locomotive  power,  horses,  staff,  and  stores) 

attributable  as  aforesaid. 

5.  For  cartage  (when  performed  by  the  railway  company). 

Sou-erhy  &  Co.  v.  G.  N.  B.,  January  31  and  March  18,  18 'J  1, 
7  R.  &  C.  T.  Ca.  156,  GO  L.  J.,  Q.  B.  467. 
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Running  Powers  and  Facilities. — Construction  of  Special  Act. 
Condition  precedent  to  exercise. 
The  Special  Act  of  a  railway  company  enacted  that  the  T. 
Railway  Company  "  may  run  over  and  use  with  their  engines  and 
carriages  and  officers  and  servants  in  charge  thereof  for  the  purpose 
of  their  passenger  traffic  so  much  of  the  railway  of  the  B.  Com- 
pany as  lies  between  B.  junction  and  their  station  at  C,  together 
with  the  said  station  and  the  works  and  conveniences  connected 
Avith  the  said  portion  of  railway  and  station.  .  .  .  Any  differences 
which  may  from  time  to  time  arise  between  the  company  and 
the  B.  Company  as  to  the  terms  and  conditions  on  which  the 
company  may  exercise  such  running  powers  and  the  tolls  or  other 
consideration  to  be  paid  to  the  B.  Company  in  respect  thereof,  or  as 
to  the  sufficiency,  extent,  or  cost  of  such  sidings  or  the  removal 
thereof,  shall  be  settled  by  arbitration."  Upon  an  application  by 
the  T.  Company  for  an  order  enjoining  the  B.  Company  to  afford 
facilities  including  running  powers,  it  was  contended  that  the  B. 
Company  were  not  entitled  to  run  their  trains  from  B.  to  C.  and 
to  use  C.  station  till  the  terms  and  conditions  of  use  had  been 
agreed  upon  or  settled  by  arbitration. 

Held  by  C.  A.  (affirming  R.  and  C.  Com.)  that  it  was  not  a  con- 
dition precedent  to  the  exercise  of  the  running  powers  and  facilities 
conferred,  that  certain  differences  should  be  settled  by  arbitration. 
Taf}  Vale  R.  C.  v.  Barry  Dock  and  Railimys  C.  (No.  2),  Jan.  24 
and  June  12,  1890,  7  R.  &  C.  T.  Ca.  52  and  68. 

Undue  Preference. — Loioer  rates  or  tolls.  Access  to  competing  lines. 
Railivay  CI.  (England)  Act,  1845,  Act  of  1854,  sect.  2,  Act 
0/1888,  sects.  17,  27,  29-55. 

The  fact  that  a  trader  has  access  to  a  competing  route  for  the 
carriage  of  his  goods  may  be  taken  into  consideration  by  the  Rail- 
way Commissioners  or  the  Court  in  deciding  whether  lower  tolls 
or  rates  charged  to  such  trader,  constitute  an  undue  preference. 

{.Budd's  case  no  longer  law.  Harris  3  C.  B.  (N.  S.)  693,  Denahy 
Main  case  14  Q.  B.  D.  209  and  11  App.  Ca.  97,  and  Evershcd's 
case  3  App.  Ca.  1029  discussed  and  explained.) 

Pickering  PJiipps  v.  L.  &  N.  JF.  R.,  March  4,  1892, 
L.  R.  1892,  2  Q.  B.  229,  61  L.  J.,  Q.  B.  379. 

Undue  Preference.— Act  of  1888,  sect.  27. 
Decision  of  Railwa}'  Commissioners  affirmed.     (See  p.  10.) 
Liverpool  Corn  Trade  Association  v.  G.  IF.  R., 
Aug.  8,  1892,  8  T.  L.  R.  783. 
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C. — Cases  before  the  Kailway  and  Canal  Commission. 

Procedure  at  Sittings  in  Scotland. 

The  first  sitting  in  Scotland  of  the  Kailway  and  Canal  Com- 
mission was  held  at  Ediidmrgh  on  10th  March  1891,  in  the 
application  of  the  Highland  Kailway  Company  against  the 
Great  North  of  Scotland  Railway  Company.  It  had  been 
canvassed  whether  the  Commissioners  wonld  desire  an  opening 
speech  according  to  the  practice  in  England.  Lord  Trayner,  who 
jtresided,  indicated  (as  was  in  conformity  with  the  course  pursued 
as  to  excerpts  by  a  Commissioner  m  Macfarlane  v.  N.  B.  IL,  Dec.  2, 
1882,  4  R.  and  C.  T.  Cases  206)  that  the  practice  in  the  Scottish 
Courts  should  be  followed,  and  the  case  proceeded  as  if  it  were  an 
ordinary  proof  in  which  the  applicants  were  pursuers. 

Payment  for  "Accommodation,  Conveniences,  and  Facilities." 
Construction  of  Special  Act. 
A  Special  Act  provided  that  "  the  H.  Co.  shall  at  all  times 
afford  to  and  for  the  G.  Co.  all  needful  accommodations,  con- 
veniences, and  facilities  at  the  station  of  the  H.  Co.  at  Inverness 
for  and  in  respect  of  all  traffic  destined  for  or  arriving  from  the 
railways  of  the  G.  Co.,  including  so  far  as  reasonably  may  be 
required,  the  carrying  forward  of  through  waggons  and  carriages 
in  connection  with  the  trains  of  the  G.  Co.,  and  convenient  timing, 
number  and  speed  of  trains,'"'  and  "  the  })ayment  for  the  accommoda- 
tion and  conveniences  at  Inverness  station  provided  by  the  H.  Co. 
under  this  section  shall  be  determined  by  agreement  or  in  case  of 
difference  by  arbitration."  On  an  application  to  decide  what  pay- 
ment should  be  made  for  the  accommodation,  conveniences,  and 
facilities  afforded  at  Inverness  station,  it  was  held: — 

(1)  That  the  forwarding  of  through  waggons  and  carriages, 

and  the  convenient  timing,  number,  and  speed  of 
trains,  were  facilities  for  carrying  on  the  traffic  of  the 
respective  companies,  but  not  accommodation  and 
conveniences  for  which  payment  was  stipulated. 

(2)  That  the  G.  Co.  were  not  liable  to  pay  a  j^roportion  of  the 

annual  cost  of  working  and  other  annual  charges,  and  of 
the  interest  on  the  capital  expenditure  on  Inverness 
station. 

(3)  That  the  only  accommodation,    convenience,    or   facility 

afforded  to  the  G.  Co.  at  the  H.  Co.'s  station  at  Inver- 
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ness   for  which   payment   had   to   be   made   was   the 
portion  of  the  said  station  which  was  occupied  by  the 
booking-office  and  other  offices  of  the  G.  Co.    Payment 
in  the  circumstances  fixed  at  £70  -per  annum. 
H.  11.  V.  G.  K  S.  n.   March  10,  1891,  7  E.  Sz  C.  T.  Ca.  90. 

Facilities. — Resumption  of  passenger  irajfic.     Act  of  1854,  sects.  1,  2,  3, 
^d  0/1888,  sects.  1  and  8. 
The  Court  has  jurisdiction,  under  the  Act  of  1854,  to  require  a 
raihvay  company  to  resume  passenger  traffic  on  a  part  of  its  line  on 
which  it  has  been  discontinued. 

(aS^.  E.  Pi.  C.  V.  B.  Comrs.  and  Corp.  of  Hastings,  5  Q.  B.  D.  217, 
6  Q.  B.  D.  586,  and  Dickson  v.  G.  N.  11,  18  Q.  B.  D.  176, 
considered.) 
The  Winsford  Local  Board  v.  The  Cheshire  Lines  Committee,  Feb.  8, 
1890,  24  Q.  B.  D.  456,  59  L.  J.,  Q.  B.  372,  7  K  & 
C.  T.  Ca.  72. 

Facilities. — Contimious  line  of  communication.   Passenger  traffic. 
Act  of  1854,  sect.  2,  Actxf  1888,  sects.  7  and  14. 

Two  companies  ran  trains  to  A.,  and  each  had  a  station  there. 
They  were  less  than  a  mile  apart,  and  connected  by  a  line  belong- 
ing to  one  of  the  companies.  On  complaint  that  no  passengers 
were  conveyed  on  tlie  railway  between  the  two  stations,  although 
there  was  a  continuous  line,  the  Court  ordered  both  companies  to 
afford  facilities  at  A.  for  receiving  and  forwarding  by  the  one  rail- 
way all  the  passenger  traffic  arriving  by  the  other,  without 
unreasonable  delay,  and  without  obstruction  to  the  public  desiring 
to  use  the  railways  as  a  continuous  line  of  communication.  The 
Court  also,  under  sect.  14  of  the  Act  of  1888,  ordered  the  two 
companies  to  make  mutual  arrangements  for  the  purpose  of  carry- 
ing such  order  into  effect,  and  furtlier  to  submit  to  the  Court  a 
scheme  for  approval. 

Maidstone  Town  Council  v.  S.  E.  B.  and  L.  C.  <D  D.  P.  C, 
Jan.  12,  1891,  7  K.  &  C.  T.  Ca.  99. 

Facilities  for  Merchandise  Traffic— Due  and  reasonable.     Act  of  1854, 

sect.  2. 
On  a  complaint  that  a  company  did  not  afford  due  facilities  for 
merchandise  traffic  at  X.,    because  they  had  not  connected  their 
railway  with  a  dock  near  their  D.  station  there,  it  appeared  that 
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the  D.  station  was  used  only  for  passenger  traffic,  and  that  goods 
and  cattle  had  to  be  taken  between  the  port  and  the  goods  station 
at  E.  by  road,  a  distance  of  nearly  one  mile. 

Held  that  in  the  circumstances  the  company  had  not  contra- 
vened the  Act  of  1854. 

Qucere,  liow  far  under  that  Act  the  Court  lias  power  to  order 
merchandise  to  be  received  and  delivered  at  a  passenger  station. 
Never y  Kavlgation  Co.  v.  G.  K.  of  I.  11.  C.  Nov.  10,  1889, 
7R.  &C.  T.  Ca.  176. 

Undue  Preference  of  Toions. — Merchandise  traffic.  Charges  dispro- 
portionate to  distance.  Increased  cost  of  working  traffic  oivivg 
to  heavy  gradients.     Act  of  1854,  sect.  2. 

Circumstances  in  which  rates  were  held  not  to  sufficiently  take 
into  account  the  difference  of  distance  in  favour  of  one  town  as 
compared  with  another. 

Toicn  Comrs.  of  Newry  v.  G.  N  of  I.  li.  C,  Nov.  5,  1889,  and 
July  29,  1891,  7  K.  &  C.  T.  Ca.  184. 

Undue  Preference. — Carrier.     Disregarding  directions  as  to  delivery 
of  jmrcels.     Act  of  1854,  sect.  2. 

A  railway  company  accepted  parcels  for  conveyance  to  a  place 
beyond  their  railway,  addressed  "  per  F.  &  Co."  They  disregarded 
these  words,  and  delivered  direct  to  the  ultimate  consignees  by  C.  & 
Co.,  who  were  their  agents  and  also  carriers  on  their  own  account. 

Held  that  this  was  an  undue  preference  of  C.  &  Co.,  and, 
though  C.  &  Co.  may  have  actually  made  the  "  mistakes "  in 
delivery,  inasmuch  as  they  occurred  before  the  railway  company's 
contract  of  carriage  was  completed,  and  were  committed  by  their 
agents  for  delivery,  the  company  were  liable. 

The  company  charged  F.  it  Co.  rates  in  excess  of  those  charged 
to  certain  persons  011  "  a  favoured  list,"  whose  parcels  were 
delivered  under  the  same  circumstances  by  the  company  or  their 
agents.  C.  iK;  Co.  delivered  actually  at  the  lower  rates ;  but  as 
between  themselves  and  the  company,  it  was  understood  that  if 
they  did  so  in  the  course  of  their  employment  as  agents,  they 
must  pay  the  difference  to  the  railway  company. 

Held  that  the  company  had  given  themselves  and  their  agents  an 
undue  i)refercnce,  because  as  between  F.  &  Co.'s  customers  and 
themselves  the  company  were  delivering  to  the  customers  at  lower 
rates  than  they  charged  to  F.  &  Co. 
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Qucere,  how  far  in  a  question  relating  to  unflue  preference  the 
company  making  the  contract  ought  to  be  held  liable  for  defaults 
of  companies  over  whose  lines  a  part  of  the  transitus  takes  place, 
but  over  whom  they  have  no  control. 

Ford  v.  L.  d-  S.  JF.  R,  Oct.  30,  1890,  7  K.  &  C.  T.  Ca.  Ill, 
60  L.  J.,  Q.  B.  130. 

Undue  Preference. — Group  rates.     Ileasonahle  distances.     Act  of 
1854,  sect.  2,  Act  of  1888,  sect.  29. 

AVhere  there  is  a  group  rate  Avhich  is  justified  on  the  grounds  of 
commercial  convenience,  the  measure  of  what  amount  of  preference 
amounts  to  an  "  undue  "  preference  is  different  from  that  applicable 
where  no  such  rate  exists. 

North  Lonsdale  Iron  and  Steel  Co.,  Limited,  v.  Furness  B.  C, 

L.  cO  iV.  JF.  R.,  M.  R.,  and  N.  E.  R,  January  1891, 

7  R.  &  C.  T.  Ca.  146,  60  L.  J.,  Q.  B.  419. 

Undue  Preference. — Necessity  of  lotcer  charge  for  securing  in  the 
interest  of  the  ^public  the  traffic  in  respect  of  ivhich  it  is  made. 
Act  of  1854,  sect.  2,  Act  of  1888,  sects.  7  and  27. 

On  a  complaint  by  an  association  of  traders  in  grain  and  flour 
at  Liverpool  against  the  L.  &  N.  W.  R.  Co.  for  undue  pre- 
ference, in  respect  of  the  lower  rates  charged  by  them  for  the 
carriage  of  these  goods  from  Cardiff  to  Birmingham  as  compared 
with  those  charged  for  the  carriage  of  them  from  Liverpool  to 
Birmingham,  a  shorter  distance,  it  appeared  that  the  trade  of  the 
applicants  had  suffered  through  the  competition  in  the  Birming- 
ham market  of  grain  and  flour  from  the  Bristol  Channel  and 
Severn  ports,  but  that  only  a  very  small  quantity  Avas  carried  by 
the  respondents  from  Cardiff  to  Birmingham.  Two  other  rail- 
ways competed  with  the  respondents  between  CardiflF  and  Birming- 
ham, and  the  lower  rate  complained  of  had  been  fixed  with 
a  view  to  competition  by  the  respondents  with  the  rates 
charged  by  the  railways  from  ports  in  the  Severn  to  which  grain 
and  flour  were  brought  by  sea,  and  which  were  nearer  to  Birming- 
ham than  Cardiff". 

Held  that  the  facts  showed  an  undue  ])reference  by  the 
respondents. 

Examination  by  Wills,  J.,  of  sect.  27  of  the  Act  of  1888. 

Opiiwin  by  Sir  F.  Peel  that  sect.  27  does  not  limit  the  Court 
from  considering  any  matters  which  might  have  been  considered 
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before  in  deciding  how  far  a  preference  is  undue,  and    how  far  a 
competition  justifies  lower  rates. 

Liverpool   Corn  Trade  Association  v.  L.  &  N.   JT.  11.,  Oct.  29, 

1890,  L.  R.  1891,  1   Q.  B.  120,    60   L.   J.,   Q.    B.    70, 

7  K.  &C.  T.  Ca.  125. 

With  the  preceding  case  there  must  be  compared  the  decision  of 
the  Commission  in  the  subsequent  application  of  the  same  associa- 
tion against  the  Great  Western  Railway  Company,  not  yet  reported 
in  the  ordinary  reports.  The  judgment  of  Mr.  Justice  Wills  is, 
however,  given  at  length  in  the  Ikdhcay  News  of  7th  May  1892. 

The  Liverpool  Corn  Trade  Association  sought  redress  against 
undue  preference  given  by  the  Great  Western  to  traffic  from  the 
Severn  ports  as  against  traffic  from  Birkenhead.  The  application 
was  refused  on  the  grounds  that,  while  there  was  a  prima  facie  case 
of  undue  preference,  it  appeared — 

1.  That  the  Liverpool  traders  were  able  to  effectively  compete 

in  the  Midland  markets. 

2.  That  the  Severn  ports  rates  had  been  fixed  with  reference 

to  water  competition  between  the  same  termini,  and 
without  intention  to  operate  undue  preference. 

3.  That  without  them  the  respondents  would  lose  the  Severn 

traffic ;  and 

4.  That  the   existing  inequality  must  be  maintained  if  the 

Midlands  were  to  have  the  benefit  of  both  sources  of 
supply. 

{The  Liverpool  Corn  Trade  Association  v,  L.  d-  i\".   IF.  E.,  L.  R. 

1891,  1   Q.  B.  120,  and  Pickering  Phipps  v.  L.  tC-  N.   TV.  P.,  L.  R. 

1892,  2  Q.  B.  229,  considered  and  commented  on.) 

The  Liverpool  Corn  Trade  Association  v.  G.  IF.  P.,  2nd  May  1892. 
Decision  aff.  on  app.,  Aug.  8,  1892,  8  T.  L.  R.  783. 

Order  to  divide  Bate  in  Rate-hook. — Person  interested.     Act  of  IS7S, 
sect.  14,  Act  of  1888,  sects.  14,  33,  34.     Poiver  ivhere  rail- 
way company  hooks  to  stations  not  on  its  otcn  li?ie. 
Summons  dismissed  on  ground  of  imperfect  information. 
Opinion  that  the  expression  "person  interested"  in  sect.  14  of 
the  Act  of  1873  is  not  limited  to  persons  paying  the  rates  Avhich 
are  the  subject  of  application. 

Opinion  (per  Wills,  J.,  and  Mr.  Price)  that  the  expression  in- 
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eludes  any  person  who  makes  out  by  proper  evidence  that  the  rates 
which  he  seeks  to  have  distinguished  are  really  and  truly  competi- 
tive rates  with  his  own ;  {j)cr  Sir  F.  Peel)  that  it  includes 
"  all  persons  who  have  a  hona  fide  interest  in  knowing  how  the 
particular  rates  which  are  the  subject  of  their  application  are 
made  up." 

Opinion  that  the  Court  has  power  under  the  section  to  require 

a  railway  company  to  distinguish  rates  in  its  rate-books  in  cases  in 

which  the  company  books  traffic  to  stations  which  are  not  upon  its 

own  line. 

Pelsall  Coal  and  Iron  Co.,  Lim.,  v.  L.  iC  N.  IF.  11.  Co.,  March  14, 

1889,  L.  R.  23  Q.  B.  D.  536,  7  R.  &  C.  T.  Ca.  1. 

Order  to  distinguish  in  Hate-hooTc. — Station.     Act  of  1873,  sect.  14, 
Act  of  \^^^,  sect.  34. 

In  an  application  for  an  order  for  dissection  of  rates  charged  by 
a  railway  company  to  colliery  oAvners  from  their  own  sidings  or 
junctions  with  their  own  collieries,  it  appeared  that  the  railway 
company  kept  books  of  the  rates  charged  from  such  sidings  or 
junctions  at  the  nearest  stations,  in  accordance  Avith  the  provisions 
of  sect.  34  of  the  Act  of  1888. 

Held  that  the  powers  of  dissection  contained  in  sect.  14  of  the 
Act  of  1873  did  not  apply  to  such  sidings  or  junctions,  and  that  the 
Court  had  no  jurisdiction  under  sect.  34  of  the  Act  of  1888  to 
order  dissection  of  rates  kept  in  accordance  with  the  provisions 
of  that  section. 

Pelsall  Coal  and  Iron  Co.  {No.  2)  v.  L.  &  N.  W.  11,  January 
12,  1891,  7  R.  &  C.  T.  Ca.  36. 

Order  to  distinguish  Hates  in  Hate-hook. — Person  interested.  Branch 
railwag.  L'ates  under  an  agreement.  Costs.  Act  of  1873, 
sect.  14,  Act  of  IS88,  sect.  34. 

On  an  ai)plication  by  the  owner  of  a  branch  railway,  under  sect. 
14  of  the  Act  of  1873,  to  have  the  rates  divided  on  all  the  traffic 
either  taken  in  or  given  out  by  the  applicant  at  the  junction 
between  the  railway  company's  line  and  the  applicant's  branch 
railway. 

Held  that  the  applicant  was  entitled  to  an  order  in  respect  of 
the  traffic  inwards  and  in  respect  of  all  tlic  traffic  outwards,  the  rates 
for  which  are  paid  to  the  company  by  the  consignor  or  consignee 
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thereof,  tlie  railway  company  availing  themselves  of  the  applicant's 
services,  and  allowing  for  them  9d.  per  ton  and  the  cartage  rate. 

Ildd  further  (Sir  F.  Peel  diss.)  that  the  applicant  was  not 
entitled  to  an  order  in  respect  of  the  traffic  outwards  which  she 
collects  on  her  own  account  as  a  carrier,  and  as  to  which  she  con- 
tracts directly  with  the  public,  from  whom  she  receives  full  pay- 
ment for  the  whole  service,  deducting  therefrom  the  cartage  rate 
and  9d.  per  ton  as  her  own  proportion,  and  handing  over  the 
balance  to  the  railway  company  for  the  conveyance  upon  their  line. 

Applicant  having  asked  too  much,  order  made  without  costs. 

Tomlinson  v.  L.  ci;  N.  IF.  11,  April  16,  1890,  7  R.  &  C.  T.  Ca.  22, 
63  L.  T.  86. 

Construction  of  Special  Act. — Bonus  payable  in  respect  of  certain 
traffic.  Successful  applicant  crrdered  to  pay  half  of  defendants^ 
costs,  as  responsible  for  undue  protraction  of  inquiry. 

TaffVale  R.  C.  v.  Barry  Dock  and  Baihcays  Co.  (No.  1),  Jan.  21, 
1890,  7  R.  &  C.  T.  Ca.  41. 

Branch  llailicay  or  Siding. — Severing  cmmection  tcifh  main  line. 
Act  of  1845  (E.),  sect.  76,  Act  of  1888,  sect.  9. 

Railway  company  ordered  at  their  own  expense  forth\vith  to 
restore  the  communication  between  an  applicant's  branch  railway  or 
siding  and  their  line  of  railway,  they  being  found  to  have  wrong- 
fully taken  up  and  removed  the  rails  forming  the  connection  of  said 
branch  railway  or  siding  with  their  main  line. 

Fortway  v.  Colne  Valley  and  Halstead  Pi.  C,  2nd  eJune  1891, 
7  R.  &  C.  T.  Ca.  102. 

Carriage  and  Charge  for  Haulage. — Uaidage  of  new  imggons  sent 

from  manufacturer  to  customer.    Description  of  traffic.    JFhole 

or  partial  loading.     Baihvays  Clauses  Act  (England),  1845, 

sects.  3,  86,  and  92,  M.  B.  Co.'s  Special  Act,  1846  (9  &  10 

Vict.  c.  326,  sects.  59,  60,  and  63). 

Newly-ljuilt  waggons  sent  by  the  manufacturers  from  their 
building-yard  over  the  lines  of  the  M.  R.  Co  's  system,  for  delivery 
at  their  customers'  works  or  collieries,  are  not,  if  wholly  or  partially 
loaded,  a  dcscrii)tion  of  traffic  for  which  the  company  can  under 
their  Act  of  1846  make  a  charge  for  haulage.  Nor  does  the  cir- 
cumstance that  the  goods  carried  are  the  property  of  third  parties, 
and  admittedly  loaded  as  a  device  or  expedient  to  escape  the  charge 
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for  haulage  of  empty  waggons,  entitle  tlie  company  to  a  double 
charge — namely,  one  charge  for  the   carriage  of  the  goods,  and 
another  for  the  haulage  of  the  waggons. 
Harrison  (0  Camm  v.  M.  11.,  Dec.  19,  1892,  G2  L.  J.,  Q.  B.  225. 

D. — Miscellaneous  Cases  in  Ordinary  Courts. 

Bates. — Undue  preference.     Agreement.     ''  Mod  favoured  trader" 
clause.     Iiepetition  of  overcharges. 

A  railway  company  entered  into  an  agreement  with  an  iron 
company  to  carry  the  whole  mineral  and  other  traffic  which  the 
iron  company  might  send,  of  the  description  and  at  the  rates  and 
charges  specified  in  the  third  article  of  the  agreement.  In  that 
article  the  traffic  was  divided  into  two  classes,  of  which  Class  A 
included  "pig-iron,  coke,  hewing  stone,  bricks,  and  tiles,"  and  Class 
B  included  "  rubble  stone,  iron-ore,  coal,"  etc.  The  railway  com- 
pany further  undertook  not  to  carry  traffic  for  any  other  trader  at 
lower  proportionate  rates  than  those  charged  to  the  iron  company, 
and  to  place  the  latter  on  the  same  footing  as  that  enjoyed  by  the 
most  favoured  traders  on  the  line. 

Held  on  a  construction  of  this  agreement :  (1)  that  it  imposed  an 
obligation  on  the  railway  company  not  to  carry  traffic  in^^'ards  or 
outwards  for  any  other  traders  at  lower  proportionate  rates  per 
ton  per  mile  than  those  charged  to  the  iron  company,  irrespective 
of  the  terminus  from  or  to  which  the  traffic  was  carried  ;  (2)  that 
in  the  case  of  lower  rates  being  charged  to  other  traders,  e.g.  for 
pig-iron,  the  iron  company  was  entitled  to  a  reduction  only  on 
pig-iron,  and  not  on  the  other  specific  kinds  of  traffic  comprised  in 
the  general  class  to  which  pig-iron  belonged. 

The  pursuers  Avere  held  not  barred  from  repetition,  it  being 
ascertained  that  though  their  manager  and  their  secretary  had  had 
some  information  of  tlie  rates  charged  to  other  traders,  this  infor- 
mation was  not  present  to  their  mind  when  the  overcharges  were 
paid,  and  was  not  of  such  a  character  that  it  ought  to  have  been 
present ;  while  the  defenders  must  be  held  to  have  known  that  they 
were  violating  their  own  agreement. 

DalmclUngton  Iron  Co.  v.  G.  .0  ,S:  Jf\  11.,  Feb.  2G,  1889,  IG  K.  523, 
2G  S.  L.  K.  373. 

Hates. —  Undue  preference.     Agreement.     "Lower  rates." 
A  railway  company  agreed  with  a  coalniaster  to  carry  his  coaU 
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to  Ayr  at  the  following  lump  rates  : — from  A.  (two  miles)  at  6d.  per 
ton  ;  from  li.  (six  miles),  from  C.  (seven  miles),  and  from  D.  (eight 
miles)  at  8d.  per  ton ;  and  that  in  the  event  of  the  railway  company 
carrying  coals  to  Ayr  for  any  other  coalmaster  at  lower  rates,  it 
should  be  bound  to  reduce  the  rates  under  the  agreement  to  those 
lower  rates. 

In  an  action  raised  by  the  coalmaster  for  repayment  of  alleged 
overcharges,  he  averred  that  the  company  had  been  carrying  coals  to 
Ayr  from  the  L.  colliery,  twenty-three  miles  distant,  for  Is.  7d.  per 
ton,  being  a  rate  under  Id.  per  ton  per  mile,  while  the  pursuer  had 
been  paying,  in  terms  of  the  agreement,  on  coals  carried  from  the 
D.  pit  to  Ayr,  Id.  per  mile,  and  from  the  B.  and  C.  pits  a  higher 
rate  per  mile. 

Held  that  the  rates  fixed  by  the  agreement  were  lump  rates,  not 
based  on  considerations  of  mileage  alone,  but  graduated  according 
to  distance,  a  higher  rate  per  mile  being  charged  for  short  distances 
than  for  long  distances,  and  that  therefore  it  did  not  appear  from 
the  pursuers'  statement  that  the  rates  charged  against  the  L. 
colliery  for  carriage  for  twenty-three  miles  were  lower  rates  than 
those  charged  against  the  pursuers  for  short  distances,  and  action 
dismissed  as  irrelevant. 

{Mackinnon  v.  G.  &  S.  IF.  R,12  R.  1309,  aff.  13  R.  (H.  L.)  89, 
distinguished.) 

Tmjlor  tC-  Co.  v.  G.  S  S.  W.  B.,  July  3,  1891,  IS  R.  1031, 
28  S.  L.  R.  795. 

Jlates. — Running  poivers. — Constrnciion  of  contract   betiveen  company 

and  trader. 

Contract  and  circumstances  in  which  held — 

1.  That  "route"  included  stations  to  which  company  booked, 

and  carried  either  on  o"\vn  line  or  under  running  powers. 

2.  That  "traders"  was  not  limited  to  those  engaged  in  the 

same  line  of  business,  but  included  all  getting  terms 
for  same  class  of  goods  for  same  journey. 

3.  That   "  rates   in   force   and  from  time  to  time  exacted " 

described  rates  which,  though  never  actually  paid,  were 
the  lowest  for  which  the  Company  was  prepared  to 
undertake  the  journey. 

N.  B.  B.  v.  Garroicay,  1  S.  L.  T.  224  {per  L.  0.). 


TRAFFIC  IS 

Beceipts. — Alternative  routes.    Agreement  to  divide.     Specific  and 

general  reference. 

The  railway  route  from  Inverness  to  Aberdeen  belongs  partly  to 
the  Highland  and  partly  to  the  Great  North  of  Scotland  Company. 
For  a  portion  of  the  distance  from  Elgin  to  Keith  there  were  in 
1886  two  alternative  routes,  that  via  Mulben  belonging  to  the 
Highland  Company,  and  that  vid  Craigellachie,  somewhat  longer, 
belonging  to  the  Great  North  Company. 

In  1886  the  companies  entered  into  a  general  agreement,  of 
■which  one  condition  was  that  the  "receipts  from  traffic  passing 
over  these  two  routes  should  be  divided  into  two  moieties,  of 
which  one  moiety  shall  be  deemed  to  be  receipts  in  respect  of 
traffic  which  has  been  carried  rid  the  Highland  route,  and  the 
other  moiety  shall  be  deemed  to  be  receipts  in  respect  of  traffic 
which  has  been  carried  rid  the  Great  North  route,  and  such 
moieties  shall  be  divided  between  the  two  companies  respectively 
in  accordance  with  the  decision  of "  a  named  arbiter,  B. 

The  agreement  also  contained  a  general  clause  of  reference  of 
"any  difference  arising  from  time  to  time"  to  G. 

B.  determined  that  the  receipts  were  to  be  divided  between  the 
two  companies  "  in  accordance  with  their  respective  mileage,  and 
under  the  rules  of  the  Clearing-house." 

The  companies  differed  as  to  the  carrying  out  of  this  award  as 
regarded  passenger  traffic.  The  Highland  Company  maintained 
that  the  division  was  to  be  according  to  local  fares,  the  Great 
North  that  it  was  to  be  -according  to  mileage.  The  Highland 
appealed  to  G.,  the  general  arbiter.  The  Great  North  went  into 
the  reference  under  protest.  G.  determined  that  B.'s  award  "  will 
be  carried  out  by  giving  to  each  company  their  mileage  proiiortion, 
not  exceeding  in  the  case  of  passenger  traffic  the  local  j^assenger 
fares."  The  companies  again  differed,  the  Highland  Company 
maintaining  that  the  award  "meant  and  could  only  mean "  that 
"  each  moiety  was  to  be  divided  between  the  pursuers  and  defenders 
in  proportion  to  the  local  fares  charged  by  them  in  the  case  of 
passenger  traffic  actually  carried  by  the  route  to  which  the  moiety 
is  attributed."  The  Great  North  maintained  that  "the  true 
meaning  of  G.'s  award  was  that  the  receipts  are  to  be  divided 
into  two  moieties,  that  one  of  those  moieties  is  to  be  divided 
according  to  the  respective  mileage  proportions  of  the  two  com- 
panies by  the  Great  North  route,  and  the  other  is  to  be  divided 
according  to  the  respective  mileage  proportions  of  the  two  companies 
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by  the  other  route,  and  that  the  limitation  'not  exceeding  the  local 
fare '  is  to  be  read  as  applicable  to  the  aggregate  sum  received  by 
each  company,  the  local  fare  alluded  to  being  the  local  fare  of  the 
particular  com})any  for  traffic  by  its  route."  They  averred  that 
"any  other  interpretation  must  ignore  the  division  by  mileage 
proportion,  and  is  unwarrantable." 

The  Highland  Company  brought  an  action  of  declai'ator  that 
the  Great  North  were  bound  to  carry  out  G.'s  award,  and  that  by 
requesting  the  Railway  Clearing-house  to  divide  the  passenger 
receipts  in  accordance  with  the  local  fares.  It  was  lieUl  that  the 
action  was  irrelevant,  the  L.  J.  C,  Lord  Young,  and  Lord  Lee 
holding  that  G.  had  no  power  to  determine  in  matters  which  were 
referred  to  B.,  and  Lord  Eutherfurd-Clark  holding  that  the  terms 
of  G.'s  award  did  not  support  their  demand. 

E.  B.  V.  G.  N.  S.  L'.,  July  IS,  ISiiO,  17  R.  1250,  27  S.  L.  R.  928. 

Joint  Traffic  Agreement. — Moncn  ixuiahle  at  time  dependent  on  a 
future  contingent  event.  Effect  of  dispute  as  to  tvhether  certain 
traffic  included,  and  of  delay  in  verification  of  accounts  caused 
hy  pressure  of  business  in  office.     Claim  for  interest. 

L.  a  £  I),  n.  a  v.  s.  e.  ii  a,  l.  r.  i892,  i  ch.  120. 

"  Dealiiuj"  icith  Coal. 

The  conveyance  of  coal  by  a  railway  company  for  use  in  their 
line,  from  various  collieries  to  places  within  a  borough  on  the  line 
where  it  was  wanted  for  consumption,  held  a  "  dealing  "  with  coal 
within  the  meaning  of  a  provisional  order  under  the  Local  Govern- 
ment Supplemental  Act,  18G3,  which  rendered  the  company  liable 
to  pay  tonnage  rates. 

N.  E.  n.  v.  Kingston-upon-lMl,  55  J.  P.  309,  518,  7  T.  L.  R.  302. 

PiuvATE  Waggons,  etc.     (Ferguson,  p.  87.) 
Haulage  Contract. — Liability  for  loss  of  trader  s  tvaggons. 

A  raihvay  company  conveyed  a  trader's  waggons  containing 
coal  along  their  lines,  and  after  delivery  of  the  coal  conveyed  the 
empty  waggons  back  to  the  collieries,  the  sole  charge  made  being 
a  rate  of  Is.  7^d.  per  ton,  whereas  the  rate  for  the  conveyance  of 
coal  on  waggons  belonging  to  the  company  w\as  2s.  On  the  return 
journey  some  of  the  waggons  wxre  destroyed  through  an  accident 
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to  the  tiiiin  caused  by  a  latent  defect  in  tlie  waggon  of  another 
trader  which  was  in  the  same  train. 

Held  that  the  railway  company  were  not  liable  for  the  safe 
delivery  of  the  waggons  as  under  a  contract  of  carriage. 

Question,  whether  the  railway  company  would  have  been 
liable  for  the  safe  conveyance  and  delivery  of  the  coal  as  under  a 
contract  of  carriage.     {Watson  v.  N.  B.  11,  3  E.  637,  approved.) 

Harr  &  Sons  v.  C.  II,  Nov.  21,  1890,  18  R.  139,  28  S.  L.  E.  122. 

Cf.  article  "  Carriage  and  Conveyance "  in  the  Journal  of 
Jurisprudence,  vol.  xxxv.,  p,  618,  December  1891. 

Waggons  ijroperty  of  Third  Party. — Right  to  detain  and  sell  for  tolls. 

Waggons  the  property  of  a  waggon  company,  in  which  coal 

belonging  to  other  coaloAvners   is  conveyed,  cannot   be  detained 

and  sold  for  default  of  payment  of  tolls  duo  in  respect  of  the  coals. 

M.    S.  (&  L.  II.  a    V.   AWth  Central   Waggon  Co.,   L.   E.    13, 

App.    Ca.  554,  58  L.  J.   Ch.  219  (aff.  by  C.  A.,  L.  E. 

35  Ch.  D.  191).     (Cf.  Ferguson,  p.  86.) 

Conveyance  of  Private  Engine. 
An  engine,  sent  under  its  OAvn  steam  over  the  line  of  a  railway 
company,  broke  down  owing  to  a  bolt  giving  way.  The  railway 
company  required  plaintift',  the  owner,  to  repair  or  to  pay  increased 
charge  for  transmission  on  a  truck.  He  refused,  maintaining 
that  the  defendants  were  bound  to  carry  or  convey  the  engine  to 
destination,  and  sued  for  recovery  of  the  engine  and  damages 
for  its  detention.  Judgment  giving  plaintiff  delivery  and  <£15 
damages  reversed  on  appeal. 

Johnson  v.  N.  E.  II.  C,  Nov.  4,  1888,  5  Times  L.  E.  68. 
As  to  liability  for  accident   caused  by  defect  in   waggon    of 
railway  company  supplied  to  colliery  for  loading  there,  while  in 
hands  of  servants  of  colliery  proprietor,  see 

Bobinsonv.  John  Wat.<on,  Lim.,  Nov.  30,  1892,  20  E.  144, 
30  S.  L.  E.  144. 


See- 


EuN^'ING  Powers.     (Ferguson,  pp.  94-98.) 

Aberdeen  Joint-station  Committee,  etc.,  p.  19. 
N.  B.  B.  V.  Ganoicay,  p.  14. 
Taff  Vale  B.  C,  p.  5. 
Sadler,  p.  42. 
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Joint-stations.     (Ferguson,  ^^.  98-100.) 
Joint-station.     Joint-committee.     Joint-owner.     Title  to  sue. 

In  1864,  the  Scottish  North-Eastern  and  Great  North  of 
Scotland  Companies  constructed  a  joint  passenger  station  at 
Aberdeen,  under  the  provisions  of  a  Private  Act,  which  declared  it 
to  1)6  their  joint  property,  and  vested  its  maintenance,  manage- 
ment, and  control  in  a  Joint-committee  of  six  persons,  three  to 
be  elected  by  each  of  the  two  companies,  which  Avas  constituted 
under  the  Act. 

The  Scottish  North-Eastern  Company  was  in  1866  amalgamated 
with  the  Caledonian,  and  the  Act  of  Amalgamation  conferred  certain 
rights,  including  running  powers  over  the  Scottish  North-Eastern 
linos,  upon  the  North  British  Company.  The  running  power 
clauses  authorised  the  North  British  Company  to  "run  over  and 
use  .  .  .  the  Scottish  North-Eastern  lines  or  any  part  thereof,  and 
the  stations,  watering-places,  works,  and  conveniences  upon  and  con- 
nected with  the  Scottish  North-Eastern  lines,"  and  declared  them 
entitled  to  "  the  conveniences  and  privileges  after  mentioned  (that 
is  to  sa}^)  ...  (4)  the  joint  or  separate  use  of  the  otiices,  ware- 
houses, stations,  sidings,  and  other  accommodation  at  the  several 
stations,  wharfs,  stopping,  loading  and  unloading  places,  sidings, 
and  junctions  of  the  Scottish  North-Eastern  lines,  including,  in  so 
far  as  the  (Caledonian)  Company  lawfully  may,  the  station  at 
Aberdeen  and  all  conveniences  therewith  connected." 

The  North  British  Company  for  some  years  used  the  joint- 
station  at  Aberdeen — luider  protest,  it  was  averred,  and  reservation 
of  rights. 

An  action  was  raised  by  tlie  .[oint-counnittce  of  the  station,  and 
the  Great  North  of  Scotland  Com})any,  who  were  not  parties  to 
the  jjroceedings  of  1866,  for  declarator  that  the  North  British 
Company  had  no  right  without  the  consent  of  the  Great  North  of 
Scotland  Company  to  use  the  station,  and  for  interdict.  The 
defenders  pleaded  no  title  to  sue,  and  the  Lord  Ordinary  (Kinnear) 
found  that  pursuers  were  not  entitled  to  insist  in  the  action  unless 
either  they  obtained  the  concurx-ence  of  the  Caledonian  Company 
as  pursuers  or  called  them  as  defenders.  It  was  held  (by  the 
First  Division,  diss.  Lord  M'Laren)  that  tlie  pursuers  had  a  title  to 
sue,  and  that  it  Avas  not  necessary  to  call  the  Caledonian  Company 
as  defenders,  the  North  British  being  the  assignee  of  their  right. 

Aberdeen  Joint  Passenger  Station  Committee  and  G.  N.  S.  11.  v. 
N.  B.  E.,  June  19,"  1890,  17  R.  975,  27  S.  L.  R.  1004. 
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Joint-station. — JiigJd  of  third  comjpany  to  %ise  under  running  powers. 

The  facility  clauses  and  running  power  clauses  in  the 
Caledonian  and  Scottish  North-Eastern  Companies  Amalgamation 
Act  of  1866,  giving  certain  rights  and  privileges,  including  those 
above  quoted,  to  the  North  British  Company  in  respect  of  Scottish 
East  Coast  traffic,  were  introduced  by  a  clause  which,  after  referring 
to  the  lines  of  the  North  British  and  other  southern  companies  as 
forming,  in  connection  with  the  Scottish  North-Eastcrn  lines,  com- 
peting lines  between  the  Metropolis  and  the  North  of  Scotland,  pro- 
ceeded thus  :  "  and  it  is  expedient  that  the  free  and  expeditious 
transit  of  traffic  of  every  description  should  be  secured  and  main- 
tained over  the  said  several  lines  of  communication  and  that 
nothing  should  be  done  to  impede  or  obstruct  but  that  every 
reasonable  facility  should  be  afforded  for  promoting  the  free 
passage  and  transmission  of  such  traffic,"  and  defined  the  traffic 
in  respect  of  which  the  facilities  and  running  poAvers  contained  in 
the  subsequent  sections  were  granted. 

It  was  held  by  the  Court  of  Session  that  the  object  of  the 
Legislature  in  all  these  clauses  having  been  to  give  every  possible 
facility  for  the  passage  of  Scottish  East  Coast  traffic  upon  the  lines 
in  question,  the  North  British  Company  were  entitled  not  only 
to  running  powers  through  the  station  at  Aberdeen,  but  also 
to  the  use  of  the  station  itself,  and  all  the  conveniences  and  privi- 
leges connected  therewith,  in  so  far  as  these  were  enjoyed  by  the 
Caledonian  Company. 

This  judgment  was  reversed  by  the  House  of  Lords,  on  the 
ground  that  the  rights  of  the  Great  North  Company  were  un- 
aflFected  by  the  Parliamentary  agreement  between  the  Caledonian 
and  North  British,  to  which  they  were  not  a  party,  and  that  the 
grammatical  and  natural  construction  of  the  words  "  including  in 
so  far  as  the  company  lawfully  may  "  was  "  in  so  far  as  the  com- 
pany has  the  legal  right  to  include  "  the  station  in  question. 

Aberdeen  Joint-station  Committee,  etc.,  v,  N.  B.  R.,  May  28,  1891, 
18  R.  855,  28  S.  L.  R.  662.  In  H.  L.,  Nov.  14,  1893, 
1  S.  L.  T.  310. 

Production  of  Documents. 

Traffic  Disputes. — Proof.     Diligence.     Railway  companies  havers,  and 

not  parties  to  action,  objecting  to  production  of  documents.     Prejudice. 

A  firm  of  chemical  manufacturers  entered  into  an  agreement 

with  a  railway  company  that  the  whole  of  their  traffic  should  be 
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conveyed  by  the  routes  of  the  company,  "at  the  rates  in  force  from 
time  to  time  and  exacted  from  traders,  whether  under  contract  or 
otherwise  ...  all  such  rates  not  being  higher  than  the  rates  in 
force  .  .  .  l)y  any  competing  railway  route." 

In  an  action  by  the  railway  company  against  the  linn  for  a 
balance  alleged  to  be  due  for  the  carriage  of  goods,  the  defenders 
averred  that  the  pursuers  had  in  breach  of  the  agreement  charged 
rates  higher  than  those  exacted  by  them  or  by  two  competing 
railway  companies  from  nine  traders  whom  they  specified,  and 
obtained  a  diligence  to  recover  inter  alia  the  rates-books,  excep- 
tional rates-books,  invoice-books,  day-books,  or  other  Ijooks  of  the 
competing  companies,  that  excerpts  might  be  taken  of  all  entries 
relating  to  the  traffic  of  the  specified  traders  and  the  rates  charged 
therefor,  and  all  accounts  and  invoices  sent  to  them,  and  receipts 
granted  by  them,  the  business  books  of  the  specified  traders,  and 
all  accounts,  invoices,  and  receipts. 

The  competing  companies  tendered  the  rates-books  and  excep- 
tional rates-books,  but  along  with  certain  of  the  specified  traders 
objected  to  making  further  production  on  the  ground  infer  alia 
that  such  production  would  be  prejudicial  to  their  respective  in- 
terests. The  Court  held  that  they  were  not  bound  to  produce  further 
under  the  call  as  made. 

Terms  of  restricted  sjjecification  under  which  L.  0.  granted 
diligence  against  havers  not  parties  and  objecting. 

iV.  B.  II.  V.  Garroivay,  Feb.  21,  1893,  20  R.  397, 
30  S.  L.  K.  446. 


II.  THE  COMPANY  AS  CARRIERS. 

A, — Carriage  of  Goods. 
(Ferguson,  pp.  105-125.) 

Obligation  to  Forward. — Reasonable  facilities.     Goods  arriving  after 
advertised  time  but  before  adnal  darting  of  train. 

Circumstances  in  wliicli  it  was  licld  that  a  railway  company 
was  not  liable  for  non-delivery  of  perishable  goods  within  a  reason- 
able time,  which  had  been  delivered  for  carriage  one  minute  after 
advertised  time  of  starting  of  a  train  which  was  delayed  for  eight 
minutes  by  the  delay  of  an  earlier  passenger  train. 

Nicholls  V.  N.  E.  II.,  April  IG,  1888,  59  L.  T.  N.  S.  137. 
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Detention  of  Goods.— Recovery  of  goods  in  Police  Court  under  Act  of 
Parliament.  Action  far  consequential  damage  in  County  Court. 
A  person  whose  goods  have  been  detained  by  a  railway  company, 
and  who  has  obtained  an  order  in  the  Police  Court,  under  the  Act 
for  regulating  the  Police  Courts  in  the  Metropolis  (2  &  3  Vict.  c.  71, 
sect.  40),  for  the  delivery  of  the  goods,  is  not  by  that  order  debarred 
from  pursuing  by  means  of  an  action  in  the  County  Court  his 
further  claim  for  damages  for  their  detention. 

M.  11  V.  Martin  &  Co.,  69  L.  T.  N.  S.  353. 

Warelmise  Charges. — Pdght  to  sell  goods  to  defray  charges. 
A  plaintiff  consigned  certain  goods  to  the  H.  station  on  the 
defendants'  line  to  his  own  order.  On  their  arrival  the  defendants 
intimated  that  if  they  remained  there  they  would  remain  at  his 
sole  risk,  and  in  their  custody  as  warehousemen  and  not  as  carriers, 
"subject  to  the  company's  ordinary  wharfage  and  demurrage 
charges."  The  goods  remained  there  for  about  two  years,  when  the 
defendants  sold  them  to  defray  their  charges.  It  was  in  evidence 
that  the  defendants  sometimes  insisted  on  and  sometimes  waived 
payment  of  such  charges.  Held  they  had  i)0wer  to  sell  to  defray 
their  ordinary  charges. 

Iccn^  V.  G.  IF.  P.,  53  J.  P.  148,  5  T.  L.  E.  193. 

B.— Carriage  of  Live  Stock. 

(Ferguson,  pp.  126-138.) 

Custody. — Secure  place. 

Certain    cattle    escaped   from  a  yard  at  a  railway  station  in 

which  they  were  enclosed  for  the  night — their  despatch  having  been 

delayed  owing  to  the   necessity  of  obtaining  a  licence  from  the 

local  authority  for  their  transmission— strayed  on  the  line,  and  were 

killed  by  a  passing  train.     In  an  action  for  damages  against  the 

railway  company  it  was  proved  that  the  fence  of  the  yard  was 

defective,  but  that  the  cattle  had  been  taken  from  the  pens  and 

placed  there  for  the  night  by  the  pursuer's  representative.     There 

was  some  evidence  that  warning  had  been  given  by  the  defenders' 

servants  that  the  yard  was  not  intended  for  such  a  purpose.     It 

was  hold  that  the  cattle  were  not  in  charge  of  the  railway  company, 

and  the  defenders  were  assoilzied. 

Crawford  v.  The  Portpatrich  and  Girvan  Joint-committee,  :March  8, 
1889,  26  S.  L.  K  440. 
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Escape  of  Dog  intrusted  for  Carriage. — Responsihility  for  injuries 

inflicted. 

A  dog  "with  a  collar  and  chain  attached  was  delivered  to  a 
railway  company  at  Kelso  for  carriage  to  Perth,  the  guard  being 
told  that  it  was  a  quiet  animal.  At  Edinburgh,  where  it  Avas 
placed  for  an  hour  and  a  half  in  the  parcel  office  during  change  of 
train,  it  seemed  to  get  excited.  On  being  led  towards  the  Perth 
train  it  showed  a  disposition  to  bite,  and  broke  away  from  the 
porter  who  was  leading  it.  It  found  its  way  to  a  public  garden  at 
some  distance,  where  it  was  secured  by  the  pursuer  and  two  other 
gardeners  and  left  in  charge  of  the  pursuer,  when  it  bit  him.  The 
jury  returned  a  verdict  for  the  pursuer,  but  the  Court  granted  a 
new  trial  on  the  ground  that  there  was  no  evidence  of  fault  on  the 
part  of  the  railway  company.  Opinion,  that  the  injury  was  too 
remote  to  infer  liability  even  if  there  had  been  responsibility  for 
the  escape. 

Gray  v.  N.  B.  11.,  Nov.  4,  1890,  18  K.  76,  28  S.  L.  E.  81. 

Observations  upon  right  to  recover  damages  and  to  what  extent, 
in  case  of  damage  to  cattle,  where  they  have  been  depreciated  in 
value  both  by  neglect  of  owner  and  also  Ijy  the  fault  of  a  railway 
company.     (See  Cave,  J.,  ]).  .501.) 

How  V.  L.  &  N.  JF.  It.,  L.  K.  1891,  2  Q.  B.  49G,  and  L.  R.  1892, 

1  Q.  B.  391. 


Alternative  Rate. — Reasonable  conditions.     IVritlcn  contract.    Authmity 
of  stationmaster.     R.  and  C.  T.  Act,  1854,  sect.  7. 

Cattle  were  carried  by  a  railway  company  untlcr  a  special 
contract  signed  by  the  consignor,  at  a  reduced  rate,  the  company 
to  be  free  from  all  liability  (including  liability  for  loss,  injury,  or 
delay),  unless  such  injury  or  delay  should  be  occasioned  by  the 
intentional  and  wilful  neglect  or  misconduct  of  the  company's 
servants.  The  stationmaster  at  the  station  of  despatch  stated  that 
the  train  would  arrive  at  D.  at  a  certain  hour.  The  train  arrived 
late,  some  of  the  cattle  had  died  and  others  were  seriously  injured, 
and  the  plaintiff  was  thercb}^  prevented  from  catching  a  market  to 
which  they  were  destined.  There  was  no  proof  of  intentional  or 
wilful  neglect  or  misconduct.  The  contracting  note  contained 
conditions  disclaiming  resj^onsibility  for  : — 
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(2)  Injury  by  animals'  restlessness  or  restiveness. 

(5)  Overcrowding  when  at  instance  of  owner,  a  waggon  being 

deemed  overcrowded  when  the  number  of  animals  ex- 
ceeded that  allowed  by  the  company's  printed  regulations. 

(6)  Delivery  in  time  for  particular  market  or  non-arrival  of 

trains,  unless  a  written  undertaking  should  be  given  by 
an  authorised  servant  of  the  company  in  the  case. 

(7)  For  damage  above  £15  per  head  to  cattle,  unless  value 

declared  and  an  additional  charge  made. 

It  was  held  (by  C.  A.)  that  all  the  conditions  were  reasonable,  that 
the  ordinary  rate  (56s.  per  waggon)  was  reasonable,  and  that  the 
reasonableness  of  the  alternative  Avas  a  question  for  the  judge  and 
not  for  the  jury. 

Siiendan  v.  M.  G.  Jr.  U.  C,  June  6,  1888,  24  L.  11.  Ir.  UG. 

Negligence. — Special  contract.     ReasonaUe  conditions. 

The  plaintiffs  sent  horses  by  an  ordinary  goods  train  to  be 
carried  on  the  defenders'  line.  There  were  no  horse-boxes  at  the 
station,  but  the  porters,  without  objection  by  the  plaintiffs,  put 
them  into  an  ordinary  goods  waggon.  The  defendants  have 
different  rates  for  the  conveyance  of  horses— two  rates  for  horse- 
boxes and  a  specially  reduced  rate  for  waggons,  at  which  the 
animals  are  to  be  carried  at  the  owner's  risk,  and  the  company  to 
be  exempt  from  all  liability  except  for  loss  or  damage  caused  by 
the  Avilful  misconduct  of  their  servants ;  and  at  the  Avaggon  rate, 
in  case  of  loss  or  damage,  however  caused,  no  claim  exceeding  £10 
shall  be  allowed  for  any  one  horse.  At  the  full  rate  for  horse- 
boxes the  defendants  undertake  the  ordinary  duties  of  carriers. 
This  condition,  among  others,  was  indorsed  on  the  loading  docket 
signed  by  the  plaintiffs,  and  they  also  signed  a  declaration  that  the 
value  of  each  horse  did  not  exceed  £10,  and  that  they  Avere 
delivered  to  the  defendants  for  conveyance  in  cattle  or  goods 
Avaggoiis,  and  Avere  to  be  carried  entirely  at  OAvner's  risk.  The 
floor  of  the  Avaggon  Avas  smooth,  and  some  of  the  horses  slii)ped 
and  injured  themselves  during  the  journey. 

Held  that,  having  regard  to  the  alternative  rates,  the  contract 
of  carriage  Avas  a  reasonable  one,  and  Avas  not  rendered  unreasonable 
by  the  Avant  of  horse-boxes  at  the  station,  in  the  absence  of  any 
requisition  for  them  by  the  plaintiffs. 
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Held  also  that  there  was  not  any  implied  condition  in  the 
contract  that  the  waggon  sup})licd  Avas  reasonably  tit  for  the 
conveyance  of  horses. 

Held  further  that  the  plaintiflfrf,  having  signed  a  declaration 
that  the  horses  were  under  the  value  of  £10  each,  were  precluded 
from  objecting  that  the  conditions  were  unreasonable,  as  exempting 
the  company  from  liability  beyond  that  amount,  even  in  case  of 
wilful  misconduct. 

Kevin  &  Farrell  v.  G.  S.  &  IF.  R.  C,  25  Nov.  1891,  30  L.  R.  Ir.  125. 

Bates  for  Carriage  of  Cattle. — Contract.     Animal  accidentally  killed. 

Sale  of  carcass. 

The  defendant  sent  cattle  by  the  plaintiffs'  line  through  from 
Dublin  to  towns  in  England.  He  deponed  that  he  selected  their 
line  because  H.,  a  canvasser,  represented  orally  to  him  that  he  could 
send  twelve  beasts  in  a  Avaggon  at  small  waggon  rates  and  pay  on 
account.  The  plaintiffs  had  three  classes  of  waggon — small,  medium, 
and  large — with  corresponding  charges  per  waggon,  varying  accord- 
ing to  size ;  and  in  contract  notes  signed  by  the  defendant  it  was 
provided,  inter  alia,  that  the  plaintiffs  did  not  undertake  to  supply 
cattle  Avaggons  of  any  particular  class  or  size,  and  that  the  charges 
Avould  be  for  the  class  and  size  in  which  the  cattle  were  actually 
carried.  The  contract  notes  did  not  specify  the  amount  to  be  paid. 
Owing  to  inconvenience  or  delay  which  would  ensue  in  getting  up 
small  waggons,  cattle  forwarded  by  the  defendant  were  loaded  in 
waggons  of  the  three  classes,  but  in  no  case  were  more  than  twelve 
placed  in  a  waggon,  and  the  plaintiffs  demanded  the  rates  applicable 
to  the  waggons  actually  used,  and  l^d.  per  head  for  disinfecting 
the  steamer,  and  detained  some  of  the  cattle  till  paid. 

Held  that,  even  assuming  there  was  a  parole  contract  by  II.  that 
the  plaintiffs  would  carry  under  all  circumstances  at  the  small- 
waggon  rate,  it  was  jDut  an  end  to  by  the  signed  contract  notes,  and 
the  plaintiffs  were  entitled  to  the  rates  demanded,  and  to  detain 
the  cattle  in  exercise  of  their  right  of  lien. 

A  cow  having  been  accidentally  killed  in  sea-transit,  and  the 
carcass  not  claimed  by  the  defendant's  agent  present  on  arrival  of 
the  boat,  the  plaintiffs  sold  it  to  the  best  advantage. 

Held  they  Avere  not  liable  in  damages. 

L.  tC-  X.  JJ'.  J,'.  V.  Hnrjhcs,  Nov.  7,  1889,  2G  L.  E.  Ir.  165. 
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C. — Passengers'  Luggage. 
(Ferguson,  pp.  139-147.) 

Decision  of  Court  of  Appeal  (referred  to  Ferguson,  p.  143) 
affirmed.     Observations  on  Berghebn  v.  S.  E.  li.,  3  C.  P.  D.  221. 

G.  ir.  L\  V.  Bunch,  L.  E.  13  App.  Ca.  31. 

Cloakroom. — Contract  of  bailment.     Condition  on  ticket.    Misdelivery. 
Loss  ofprojierti/  exceeding  vahie  of  £5. 

The  owner  of  a  bag  exceeding  the  value  of  ,£5  deposited  it 
for  safe  custody  in  a  railway  station  cloalsroom,  paying  2d.,  and 
receiving  a  ticket  witli  the  following  condition^  of  Avhich  he  had 
notice,  upon  it : — "The  company  are  not  to  be  answerable  for  loss 
or  detention  of,  or  injury  to,  any  article  or  propert}^  exceeding  the 
value  of  £5,  unless  at  the  time  of  its  delivery  to  them  the  true 
value  and  nature  thereof  be  declared  by  the  person  delivering  the 
same,  and  a  sum  at  the  rate  of  Id.  for  every  203.  of  the  declared 
value  be  paid  for  such  article  of  property  for  each  day  or  part  of  a 
day  for  Avhich  the  same  shall  be  left,  in  addition  to  the  above-men- 
tioned charge."  The  bag  was  delivered  by  mistake  by  a  servant 
of  the  company  to  a  wrong  person,  and  never  recovered. 

Held,  in  an  action  hy  the  owner  to  recover  from  the  company 
the  value  of  the  bag,  that  as  the  word  "loss  "  in  the  1st  section  of 
the  Carriers  Act,  1830,  and  the  7th  section  of  the  Eailway  and 
Canal  Traffic  Act  of  1854,  the  words  of  which  Avere  followed  by  the 
condition  to  be  construed,  had  been  held  to  include  "misdelivery," 
the  Avord  "loss"  in  the  condition  must  be  construed  as  having 
the  same  meaning,  and  judgment  must  be  entered  for  defendants. 

Skipwith  V.  G.  IF.  R,  7th  June  1888,  59  L.  T.  N.  S.  520. 

Bag  deposited  in  Cloakroom. — Absence  of  condition  restricting 
liabilitij. 

A  bag  containing  £10  in  money  was  deposited  in  the  cloak- 
room of  a  railway  company's  station.  The  owner  paid  Id.,  and 
obtained  a  ticket  acknowledging  the  receipt  of  the  bag,  but  not 
containing  any  condition  limiting  the  company's  liability.  He  did 
not  inform  the  clerk  in  charge  that  the  bag  contained  money. 

There  was  not,  in  the  opinion  of  the  Court,  any  negligence  in 
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the  way  the  bag  was  fastened.     The  money  M-as  abstracted  while 
the  bag  was  in  the  cloakroom. 

It  was  held  that  the  railway  company  were  liable  for  the  amount. 

Roche  V.  Cork,  Fdaclcroclc,  and  Passage  R.  C,  March  20,  1889, 
24  L.  E.  Ir.  250. 

Receipt   for   Excess    Luggage.— Rates  for  carriage.        Conditions 
absolving  from  liahility  for  delay.     Invalid  chair  held  not  to 
he  personal  luggage. 
CusacJc  V.  L.  &  N.  W.  R.  (No.  2),  7  T.  L.  R.  452. 

D. — Carriage  of  Passengers. 

(Ferguson,  pp.  148-207.) 

Accident. — Reasonable  facility  for  public  purpose.     Contributory 
negligence. 

A  passenger  travelling  by  night,  and  feeling  unwell,  put  her 
head  out  of  the  Avindow  of  a  railway  carriage.  She  was  struck 
by  a  mail-bag  hanging  on  an  apparatus  supplied  and  erected  at 
the  side  of  the  railway  by  the  Postmaster-General,  to  whom  the 
company  was  l)ound  by  statute  to  give  all  reasonable  facilities  for 
the  delivery  of  the  mails.  The  mail-bag  hung  at  a  distance  of 
eight  or  ten  inches  from  the  window.  Apparatus  of  the  same 
kind  had  been  in  use  on  all  the  principal  railway  lines  for  more 
than  thirty  years  without  any  accident  having  resulted.  The 
passenger  was  rendered  insensible,  and  died  next  morning.  In  an 
action  of  damages  brought  by  her  mother,  the  jury  found  for  the 
defenders,  and  the  Court  refused  a  rule,  holding  that,  the  arrange- 
ment not  being  one  from  which  danger  was  to  be  anticipated,  it 
was  one  to  which  the  railway  company  were  bound  to  consent 
as  a  reasonable  facility  for  the  delivery  of  the  mails.  Held  also 
{per  Lord  Shand)  that  the  passenger  Avas  guilty  of  contributory 
negligence  in  putting  her  head  so  far  out  of  the  window. 

Pirie  V.  G.  ],'.,  July  IG,  1890,  17  R.  1157,  27  S.  L.  R.  973. 

Accident. — Leaving  train  in  motion.     Duty  of  company  to  light 

station. 

A  train  reached  its  destination  at  12.40  A.M.  on  a  dark  night 
in  August.  It  drew  up  to  the  platform  so  gently  that  the  pursuer 
left  his  carriage,  in  the  belief  that  it  had  stopped,  while  it  was  yet 
in  motion,  Avas  knocked  doAvn  by  the  door  and  severely  injured. 


THE  COMPANY  AS  CARRIERS  27 

It  was  averred  that  the  portion  of  the  platform  where  the  carriage 
stopped  was  in  total  darkness;  that  the  arrival  platform,  which  ex- 
tended for  200  yards  beyond  the  covered  station,  was  insufficiently 
lighted,  there  being  only  five  lamps  for  the  Avhole  of  this  distance ; 
and  that  of  these  only  the  two  next  the  covered  station  were  lit 
at  the,  time.  It  Avas  held  (by  Lords  Eutherfurd-Clark  and  Lee, 
Lord  Young  dissenting)  that  the  case  should  go  before  a  jury,  the 
questions  to  be  submitted  being,  "  first,  whether  the  pursuer  honestly 
believed  that  the  train  had  stopped;  and,  second,  whether  that 
belief  was  induced  by  the  failure  of  the  defenders  to  provide 
lamps." 

Roe  V.  G.  &  S.  W.  11,  17  E.  59,  27  S.  L.  E.  38. 

Accident. — Duty  to  tmrn.  Contributory  negligence. 
In  an  action  for  damages  against  a  railway  company,  raised  by 
a  passenger  for  injuries  received  in  alighting  at  night  from  a  train 
at  a  railway  station,  it  was  proved  that  the  train  was  of  unusual 
length ;  that  the  last  carriage,  in  which  the  pursuer  was  travelling, 
was  stopped  opposite  the  end  of  the  platform,  which  sloped  down 
to  the  level  of  the  rails ;  that  the  pursuer  had  failed  to  observe 
this  when  she  stepped  out  of  the  carriage.  The  guard  deponed 
that  he  had  shouted  to  the  passengers  to  keep  their  seats  before 
the  pursuer  left  the  carriage,  but  in  this  he  Avas  contradicted. 
The  jury  found  for  the  pursuer,  and  it  was  held  by  the  Court 
(1)  that  in  the  circumstances  it  was  the  duty  of  the  defenders  to 
have  given  warning  to  the  passengers  to  keep  their  seats ;  and  (2) 
that  the  question  Avhether  they  gave  such  Avarning  or  not  Avas  one 
for  the  jury. 

Aitken  v.  N.  B.  li.,  May  22,  1891,  18  E.  836,  28  S.  L.  E.  638. 

Negligence. — Accident  caused  hy  fault  of  raihcay  servant, 
not  acting  uithin  scope  of  his  employment. 

A  raihvay  servant,  after  being  dismissed  from  Avork  for  the  day, 
travelled  home,  in  breach  of  rules,  in  a  guard's  van.  lie  left  the 
door  open,  and  a  passenger  looking  out  of  the  AvindoAv  of  a  passing 
train  Avas  struck  by  it  and  killed.  Case  Avithdrawn  from  jury  by 
L.  C.  J.,  and  judgment  for  defendants. 

Ilohl  v.  3Ietr.  B.  C,  Oct.  25,  1890,  7  T.  L.  E.  2. 
Cf.  as  to  temporary  control  by  Post  Office  authorities — 
Anderson  v.  Gla.^gov:  Tramicay  Co.,  19  Dec.  1893,  1  S.  L.  T.  384. 
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Injury  to  Passenger. — Nervous  shock  resulting  from  fright  only. 

Question  as  to  whether,  in  view  of  case  of  Coultas,  L.  R.  13 
App.  Ca.  P.  C.  222,  damages  can  be  recovered  for  nervous  shock 
resulting  from  fright  alone.     (See  infra,  p.  43.) 

JFoocl  V.N.  B.  II,  28  S.  L.  E.  130. 

Injury  to  Passenger. — Shock  ivithout  -physical  impact.     Fright. 
Peinofeness  of  damage. 

In  consequence  of  a  train  which  was  too  heavy  for  an  incline 
being  divided,  and  the  portion  in  which  she  Avas  seated  being 
subsequently  pulled  up  with  a  jerk  in  circumstances  of  an  alarming 
character,  a  plaintiff  proved  that  she  was  put  in  great  fright  by  the 
occurrence  (she  was  thrown  down  by  the  jerk),  and  that  she 
suffered  from  nervous  shock  in  consequence  of  such  fright.  She 
could  not  perform  her  ordinary  avocations,  and  medical  witnesses 
were  of  opinion  that  her  symptoms  might  result  in  paralysis. 

It  Avas  held  that  the  judge  rightly  charged  the  jury  that  if 
great  fright  was,  in  their  opinion,  a  reasonable  and  natural  con- 
sequence of  the  circumstances  in  Avhich  the  defendants  had  placed 
the  plaintiff,  and  she  Avas  actually  put  in  great  fright  by  these 
circumstances,  and  if  injury  to  her  health  Avas,  in  their  opinion, 
a  natural  and  reasonable  consequence  of  such  great  fright,  and  Avas 
actually  occasioned  thereby,  damages  for  such  injury  would  not  be 
too  remote,  and  might  be  given. 

Byrne  v.  G.  S.  i£'  IF.  P.  of  I.  (C.  A.  Ireland,  188-1,  unreported) 
folloAved,  in  preference  to  Victorian  P.  Comrs.  v,  Coultas,  L.  R.  13 
App.  Ca.  222. 

Bell  V.  G.  N.  P.  of  I,  May  7,  1890,  26  L.  R.  Ir.  428. 

Accident. — Negligence.     Reasonable  facilities  for  alighting  from 
carriage  not  provided. 

Wharton  v.  I.  &  Y.  P.  C,  5  T.  L.  R.  142. 

An  infant  born  defmined  on  account  of  injuries  sustained  ivhile 
en  ventre  sa  mtire,  in  a  railway  accident,  cannot  maintain  an  action 
for  damages  therefor  against  the  railway  company. 

JFalker  v.  G.  N  P.  of  I,  Nov.  7,  1890,  28  L.  R.  Ir.  09. 

Damages  awarded  for  death  of  Stepmother. 
Johnston  v.  G.  N.  P.,  26  L.  R.  Ir.  691. 
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Negligence. — Dufij  to  passenger.     Protection  from  violence  by 
felloiv-passengers. 

A  plaintifF  had  been  employed  in  the  eviction  of  pitmen  from 
their  houses,  and  had  thereby  incurred  the  ilhvill  of  the  pitmen  in 
a  neighbourhood  in  which  he  had  occasion  to  travel.  When  he 
took  his  ticket  the  defendants'  servants  had  no  notice  that  he  was 
exposed  to  greater  danger  than  the  rest  of  the  travelling  public. 
Before  the  train  started  he  was  threatened,  in  the  hearing  of  some 
of  the  defendants'  servants,  Avith  violence  by  a  number  of  pitmen 
at  the  station,  and  got  into  the  guard's  van  for  safety,  but  was 
removed  and  placed  in  a  third-class  carriage  by  the  defendants' 
servants,  who  by  this  time  knew  that  he  had  been  engaged  in  the 
evictions  and  feared  violence  from  the  pitmen;  pitmen  crowded 
into  the  compartment  where  he  Avas,  thereby  greatly  overcrowding 
it ;  the  defendants'  servants,  Avhen  applied  to  by  him,  did  nothing 
towards  attempting  to  get  the  pitmen  out,  or  to  get  the  plaintiff  a 
seat  in  another  carriage :  he  was  assaulted  and  injured  by  the 
pitmen  during  the  journey  to  the  first  station  at  Avhich  the  train 
stojiped ;  at  that  station  the  pitmen  got  out,  and  others  got  into 
the  compartment  and  repeated  the  assaults  upon  him.  This  hap- 
pened at  each  station  Avhere  the  train  stopped,  and  at  each  station 
he  complained  to  the  guard,  who  did  nothing  to  secure  his  safety. 
He  sued  the  railway  company  for  damages. 

Held  (by  Q.  B.  D.)  that  there  Avas  no  evidence  of  a  breach  by 
the  defendants  of  any  duty  to  the  plaintiff  arising  out  of  the 
contract  of  carriage,  and  therefore  they  Avere  not  liable. 

Founder,  y.  N.  E.  11.,  Nov.  13,  1891,  L.  R.  1892,  1  Q.  B. 
385,  61  L.  J.  Q.  B.  136. 

Negligence. — Itobherij  of  jJassenger.  Refusal  to  detain  train. 
Overcrowding  of  carnage. 
A  plaintiff  averred  that  Avhile  a  passenger  in  one  of  the  defend- 
ants'trains,  AvhichAvas  then  stopping  at  a  station,  he  was  robbed  by 
a  gang  of  men  Avho  entered  the  carriage  in  Avhich  he  Avas  seated  ; 
that  there  Avas  a  force  of  police  at  the  station  at  the  time ;  that  the 
plaintiff  complained  to  the  stationmaster  of  the  robbery,  but  he 
refused  to  detain  the  train  to  permit  the  plaintiff  to  give  the  said 
men  into  custody  and  have  them  searched  ;  that  upon  the  plaintiff's 
complaint  being  made  to  him,  the  stationmaster  gave  the  signal  to 
start  the  train,  Avhich  Avas  accordingly  started ;  that  the  plaintiff 
Avas  thereby  prevented  from  having  the  said  men  searched  and  his 
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property  recovered  ;  and  that  the  stolen  property  -was  in  the  carriage 

when  he  complained  to  the  stationmaster,  and  might  and  would  have 

been  recovered  if  he  had  afforded  time  for  the  necessary  search. 

Held  that  the  statement  of  claim  disclosed  no  cause  of  action. 

Cohh  v.  G.  W.  11.,  Feb.  6,  L.  R  1893,  1  Q.  B.  459, 

62  L.  J.  Q.  B.  335. 

Damages  and  Diligknce. 
(Ferguson,  pp.  178-182.) 

Damages. — Remoteness. 
A  passenger  claimed  to  recover  as  damages  from  a  railway 
company  a  sum  of  money  of  which  he  had  been  robbed,  in  conse- 
quence, as  he  alleged,  of  the  company's  negligence  in  allowing  their 
carriage  to  be  overcroAvded. 

Held  that  the  damage  claimed  for  was  too  remote. 
See  Cohh  v.  G.  JF.  li.,  snjmi. 

Da  m  ages.  — Discharge. 

A  commercial  traveller  injured  in  a  railway  accident  accepted 
a  sum  of  £27,  and  granted  a  receipt  bearing  that  it  was  "  in  full  of 
all  claim  competent "  to  him.  Eighteen  months  after  he  raised  an 
action  concluding  for  £5000.  The  company  pleaded  that  in  respect 
of  the  receipt  they  were  entitled  to  be  assoilzied. 

In  a  proof  evidence  was  led,  bearing  upon  the  granting  of  the 
receipt  and  the  pursuer's  state  of  mind  and  body.  The  L.  0. 
awarded  £500,  and  the  Second  Division  adhered.  The  House  of 
Lords,  being  of  opinion  that  the  writing  was  a  discharge,  that  there 
had  been  no  attempt  to  mislead,  that  the  pursuer  was  capable  of 
understanding  it,  and  that  there  had  been  no  understanding  that 
there  Avas  any  reservation  of  claims,  reversed  and  assoilzied. 
N.  B.  n.  V.  Wood,  July  2,  1891,  18  R.  (H.  L.)  27, 
28  S.  L.  Ft.  921  {rev.  C.  of  S.  p.  130). 

Damages. — Excess. 
The  court  will  be  slow  to  set  aside  a  verdict  on  the  ground  of 
excess  of  damages  where  it  cannot  be  shown  that  the  jury  took  into 
account  elements  which  they  were  not  entitled  to  take  into  account. 
Ohservatiotis  as  to  the  elements  a  jury  might  legitimately  take 
into  account,  it  being  judicially  admitted  that  the  pursuer  had 
suffered  no  "specific  loss  to  his  business  in  consequence  of  the 
injury  sustained." 

Circumstances  in  which  the  court  refused  to  disturb  a  verdict  for 

£1800. 
JlPLaunn  v.  N.  B.  B.,  Jan.  5,  1892,  19  li.  34G,  29  S.  L.  R.  291. 
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Excess. — Doo7-  not  properly  fastened.     Damacjes  reduced  of  consent. 
Middlemass  v.  N.  B.  IL,  12tli  May  1893,  1  S.  L.  T.  12. 

Diligence. — Business  hooks.     Income-tax  receipts. 
Diligence  granted  to  recover  a  pursuer's  business  books  for 
three   years,   and    his    income-tax   receipts   for   same   period,   he 
averring  that  his  business  had  suffered  owing  to  his  having  received 
personal  injuries, 

(Craig  v.  N.  B.  B.,  15  R.  808,  distinguished.) 
Johnston  v.  C.  B.,  Dec.  22,  1892,  20  R.  222,  30  S.  L.  E.  222. 

Diligence. — Bepoit  hy  stationmaster. 
Injuries  received  Avhile  alighting  at  station.     Diligence  to  re- 
cover the  report  made  at  the  time  by  the  stationmaster  to  his 
sujieriors  refused. 

Macfarlane  v.  G.  N.  S.  B.,  1  S.  L.  T.  127.i 

JFarrant  to  cite  Skilled  JVitnesses  in  England. 
Warrant    to    cite   examining   doctors  refused,   but  attending 
nurses  granted. 

Macdonald  v.  H.  B.,  Dec.  17,  1892,  20  E.  217,  30  S.  L.  R.  201. 

Detention  of  Trains.     (Ferguson,  pp.  183-188.) 

Detention  of  Trains. — Sleeping  Car  Co.  Contract  for  berth.  IFarraniy 
of  punctuality.  Bepresentation  of  times  of  arrival  of  trains. 
A  statement  in  official  guide,  by  a  company  having  cars  on 
certain  trains,  that  such  trains  correspond  with  others  leaving  a 
certain  place  at  a  specified  time,  is  not  a  warranty  but  a  mere 
representation,  and  im[)oses  no  duty  on  the  company  to  see  that 
such  trains  do  so  arrive. 

Lockyer  v.  Int.  Sleeping  Car  and  European  Express  Trains  Co., 
May  3,  1892,  61  L.  J.  Q.  B.  501. 

Fares  and  Tickets. — Removal,  etc. 

(Ferguson,  pp.  188-207.) 

Bight  to  Bemove. 

In  an  action  for  damages  for  illegal  expulsion  from  a  railway 

carriage,  it  appeared  that  a  ticket-collector  had  without  objection 

received  from  one  passenger  in  a  carriage  tickets  as  for  all  the 

occupants  of  that  carriage.      Having  discovered   a   few  minutes 

later  that  one  of  the  tickets  was  defective,  he  returned  and  de- 

^  Similar   decision   by  First    Division   ou   witlor  specification :    Silver  v. 
G.  X.  S.  li.,  23ra  Jauiuuy  1S94. 
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manded  pa3'mcnt  from  the  passenger  who  had  handed  over  the 
tickets.  On  refusal  the  passenger  was  forcibly  taken  out  of  the 
carriage  and  to  the  ticket-collector's  office,  from  which  he  was 
dismissed  after  giving  his  name  and  address.  It  was  held  that 
the  railway  company  had  no  right  to  remove  the  passenger  from 
the  train,  their  claim,  if  any,  being  one  to  bo  enforced  by  ordinary 
process  of  law.  Opinions  to  the  elFect  that  a  person  so  collecting 
tickets  from  fellow-passengers  and  handing  them  to  the  official 
does  not  incur  responsibility  of  any  kind. 

Harris  v.  N.  R  E.,  June  30,  1891,  18  R.  1009, 
28S.  L.  R.  751. 

Forcible  Removal  of  Passenger  from  Carriage  hy  Company's  Servants. — 
Implied  authority.  Assault. 
There  is  an  implied  authority  by  a  railway  company  to  its 
servants  to  remove  passengers  from  carriages  in  which  they  are 
misconducting  themselves,  or  travelling  without  having  paid  the 
proper  fare.  A  railway  company  is,  however,  liable  for  the  acts  of 
its  servants  if  in  pursuance  of  such  authority,  but  under  a 
misapprehension,  they  eject  a  passenger  who  has  neither  mis- 
conducted himself  nor  travelled  improperly. 

Lowe  V.  G.  K  /,'.,  June  14,  1S93,  62  L.  J.  Q.  B.  524. 

Might  to  Detain. — Railicay  Regulation  Act,  1889,  sect.  5,  sub-sect.  2. 

Company  held  not  justified  in  detaining  a  passenger  who  had 

given  her  name  and  address  on  being  challenged  for  travelling 

without  ticket,  pending  inquiry  whether  these  were  correct,  when 

they  turned  out  on  inquiry  to  have  been  correctly  given. 

Knights  V.  L.  C.  &  D.  R.  C,  62  L.  J.  Q.  B.  378. 

Passenger  Tichet  used  for  Station  other  than  that  for  which  it  is  available. 

Action  to  recover  full  fare  to  station  at  which  passenger  alighted. 

The  defendant,  a  passenger  on  the  plaintiffs'  railway,  took  a 
ticket  to  S.,  for  which  he  paid  8s. ;  the  ticket  contained  a  condition 
that  if  used  for  any  other  station  it  would  be  forfeited  and  the  full 
fare  charged.  He  ahghted  at  F.,  a  station  short  of  S.,  to  which 
the  fare  was  9s.,  took  a  ticket  at  F.  to  his  destination  on  a  branch 
line,  and  did  not  give  up  at  F.  his  original  ticket.  The  plaintiffs 
brought  an  action  in  the  County  Court  claiming  to  recover  9s.,  the 
full  fare  to  F.,  or  Is.  if  the  defendant  was  entitled  to  be  credited 
with  the  8s.  paid  for  the  original  ticket,  but  were  non-suited  on  the 
ground  that  they  were  suing  for  a  penalty  which  was  only  recover- 
able before  justices. 
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Held  that  they  were  not  suing  for  a  penalty,  but  to  recover  the 
fare  under  tlieir  contract  Avith  the  defendant,  and  that  the  action 
was  maintainable.     (/>.  B.  &  S.  C.  11.  C.  v.  JFatson,  L.  E.  4  C.  P.  D. 
118,  distinguished.) 
G.  N.  B.  V.  JFinder,  L.  E.  1892,  2  Q.  B.  595,  Gl  L.  ,J.  (,).  13.  G08. 

Travelling  mthout  Payment  of  Fare. — Demand.  Criminal  proceedings. 

Regulation  of  Iiailways  Act,  1889,  52  <£•  53  Fid.  c.  57,  sect.  5, 

sub. -sect.  3  (a). 

The   respondents   were   summoned    before   a    magistrate    for 

travelling  Avithout  having  previously  paid  their   fare,   and   with 

intent  to  avoid  payment  thereof.     It  was  proved  that  they  had 

travelled  in  a  first-class  carriage  with  second-class  tickets.    Evidence 

having  been  given  that  the  excess  fare  had  been  demanded,  the 

magistrate  at  once  dismissed  the  summons,  on  the  ground  that  the 

respondents,  having  been  asked  to  pay  the  excess  fare,  could  not  be 

proceeded  against  criminally. 

Held  that  this  was  wrong,  and  case  remitted  for  further 
consideration. 

Noble  V.  Killick,  Jan.  13,  1891,  60  L.  J.  M.  C.  61. 

As  to  proceedings  against  passenger  for  refusing  to  pay  fare, 
cf.  case  under  Tramways  Act,  1870,  in  which  it  was  laid  down  that 
such  proceedings  are  criminal  proceedings. 

Rayson  v.  South  London  Traniicays  Co.,  L.  E.  1893,  2  Q.  B.  304, 
62  L.  J.  Q.  B.  593. 

Non-prodnction  of  Ticket. — Giving  wong  address.     Action  for  false 
imprisonment.     Regulation  of  Railways  Act,  1889,  sect,  5, 
sub-sects.  1  and  2. 
Brotherton  v.  Metr.  d:  Dist.  Joint-committee,  Aug.  9,  1893, 
9  T.  L.  E.  645. 

Arrest  and  Imprisonment  for  refusal  to  shotv  Ticket. — Reasonable 
suspicion  of  offence  against  Railway  CI.  Act,  1845. 
Young  v.  S.  E.  R.,  Dec.  3,  1888,  5  T.  L.  E.  112. 

Drunken  Man  attempting  to  enter  Public  Fehiclc. — Duty  of 

conductor.     Negligence. 

Delany  v.  Dublin  United  Tramivays  Co.,  30  L.  E.  Ir.  Ex.  725, 

and  740. 
See  also  the  Eegulation  of  Eailways  Act,   1889,  sects.  1,  2,  5, 
6,  and  7,  App.  p.  69. 
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III.   THE  COMPANY  AND  THE  PUBLIC. 

A. — The  Co:^ipany  and  Adjoining  Proprietors. 

(Ferguson,  pp.  209-225.) 

Accommodation  Works. 

(Ferguson,  pp.  209-210.) 
Determination  of  Disputes  as  to  such  JTorks  by  Sheriff. — JFJiether 
appeal  from  Sheriff-Substitute  to  Sheriff-Prindpial  competent, 
n.  Cl.  Act  of  1845,  sects.  61  and  150. 
It  is  not  competent  to  appeal  from  the  determination    pro- 
nounced by  a  Sheriff-Substitute  under  sect.  61  of  the  Act  of  1845. 
Main  v.  The  Lanarkshire  and  Dumbartonshire  li.  C,  19th  Dec.  1893, 
1  S.  L.  T.  383. 

Duty  to  Fence. 

(Ferguson,  pp.  210-215.) 
Liability  to  Fence  as  against  adjoining  Land. — Sufficiency  offence. 

R.  Cl.  Act,  1845  {E.\  sects.  68-73. 
In  1862  a  railway  company  acquired  lands,  and  fenced  their 
line  by  a  ditch  and  bank  with  post  and  rails  on  top,   the  ditch 
being  on  phiintiff's  side,  and  the  bank  next  to  the  line.     In  1890 
the  plaintiff's  cow  slipped  into  and  was  found  dead  in  the  ditch. 

Held  that  fence  was  properly  and  sufficiently  constructed,  and 
company  not  liable  for  loss  of  cow. 

Ryan  v.  G.  S.  <£■  JF.  II.,  32  L.  R.  Ir.  15. 

Branch  Railways. 

(Ferguson,  pp.  213-215.) 

See  Portmiy  v.  Colne  Valley  and  Halstead  It.  C,  sup.  p.  12. 

Liability  for  Damage  caused  p.y  Working  of  PlAIL^vAY. 
(Ferguson,  pp.  215-217.) 
Fire  caused  by  Sixuis  from  Engine. — N'ew  type  of  engine.  Spark-arrester. 
The  owners  of  a  flax-store  near  the  line  of  the  C.  R.  Co. 
brought  an  action  against  the  company  for  damages  on  account  of 
the  destruction  of  the  store,  Avhich  had  been  set  on  fire  by  a  spark 
from  one  of  the  company's  engines.  The  pursuers  alleged  that 
the  engine  was  improperly  constructed  in  respect  that  it  had  no 
"  spark-arrester."  The  evidence  showed  that  spark-arresters  were 
in  common  use  at  one  tinu',  but  in  the  case  of  engines  of  a  modern 
type,  such  as  the  engine  which  liad  caused  the  fire,  they  had  been 
discontinued,   both    because  they  impaired  the  efficiency  of   the 
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engine,  and  because  other  means  were  adopted  of  preventing  the 
emission  of  sparks,  which  the  defenders'  witnesses — a  number  of 
locomotive  engineers — alleged  were  as  efficacious  as  spark-arresters  ; 
and  it  was  proved  that  the  use  of  spark-arresters  had  been  given 
up  by  most  of  the  larger  English  railway  companies.  The  pursuers, 
on  the  other  hand,  adduced  witnesses  who  deponed  that  in  theii- 
opinion  spark-arresters  ought  to  be  used  in  modern  engines. 

Held  that  it  was  not  proved  that  the  defenders  were  negligent 
in  using  an  engine  which  had  no  spark-arrester,  and  therefore  they 
fell  to  be  assoilzied. 

Observed,  per  Lord  President,  that  it  is  a  rule  fixed  by  a  long 
series  of  decisions  that  a  railway  company  is  not  liable  in  damages 
for  a  fire  caused  by  one  of  its  engines  unless  it  is  proved  that  the 
company  Avas  negligent. 

Ojnnion,  per  Lord  M'Laren,  that  raihvay  companies  are  not  under 
a  legal  disability  to  improve  the  efficiency  of  their  engines,  merely 
because  such  improvement  may  tend  in  some  small  degree  to 
increase  the  risk  of  setting  fire  to  adjacent  property. 

Port-Glasgoio  and  Newark  Sailcloth  Co.  v.  C.  JR.,  IMarch  15,  1892, 
19  R.  608,  29  S.  L.  R.  577;  aff".  by  H.  L.,  21st  Jan. 
1893,  20  R.  (H.  L.)  35,  30  S.  L.  R.  587. 

Engine  Fires. — Damage  hj  sparks. 
Gh-oom  V.  G.  IF.  IL,  Jan.  23,  1892,  8  T.  L.  R.  253. 

Rights  and  Obligations  in  regard  to  Minerals  in  Vicinity. 

(Ferguson,  pp.  218-221.) 

Mines  and  Minerals. — Shale  in  banks  of  cutting. 

Terms  of  Special  Act  and  Disposition  following,  under  which 

held  that  a  railway  company  were  not  the  owners  of  the  "minerals," 

including  under  that  term  "  shale,"  above  the  formation  level  of 

the  raihvay,  forming  part  of  the  sides  of  cuttings  through  which 

the   railway   ran,    and    witliin    the    company's    fences.       (Xisbet 

Hamilton  v.  JV.  B.  li,  13  R.  454:,  distinguished.) 

Earl  of  Hopdoun  v.  .V.  B.  B.,  17th  May  1893,  20  R.  704, 
30  S.  L.  R.  622. 

Mines  and  Minerals. — Freestone.  Baihcaij  Clauses  Act,  1845,  sect.  70. 
Held  that  freestone  falls  within  the  exception  of  "  mines  of  coal, 
ironstone,  slate,  or  other  minerals"  in  the  70th  section  of  the  Act 
of  1845,  and  was  not  carried  to  a  railway  company,  which  had 
acquired  lands  under  the  powers  of  that  Act,  by  a  disposition  that 
did  not  mention  mines  and  minerals. 

G.  d-  S.  IF.  B.  V.  Bain,  Nov.  15,  1893,  31  S.  L.  R.  98. 
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Right  to  JFork  under  Line. — Bond  fides  of  notice.    Railway  Clauses  Act, 

1845,  sect.  71. 

A  railway  company  sought  to  interdict  the  lessee  of  a  quarry 
who  had  given  them  notice  under  sect.  71  of  the  Act  of  1845 
that  he  intended  to  work  the  freestone  under  their  line.  They 
averred  that  in  the  ordinary  and  proper  course  of  management 
said  freestone  could  not  be  worked  for  years,  and  that  the  re- 
spondent had  given  them  notice  under  the  Act  merely  with  the 
view  of  rearing  up  a  fictitious  claim. 

Held  that  these  averments  were  relevant,  and  proof  allowed. 

G.  (i:  S.  JF.  R.  V.  Bain,  siqmi. 

Mines  and  Minends. — Include  those  got  by  open  workings.     Limestone. 

"  Mines  of  coal,  ironstone,  slate,  and  other  minerals  "  excepted 
out  of  a  conveyance  to  a  railway  company,  and  the  "mines  or 
minerals  "  under  the  railway  or  within  a  specified  distance  which 
may  be  worked  upon  notice,  held  to  include  not  only  beds  and 
seams  of  minerals  got  by  underground  working,  but  also  such  as 
can  only  be  Avorked,  and  according  to  the  custom  of  the  district 
would  be  properly  Avorked,  by  open  or  surface  operations;  and  held 
also  that  limestone  is  a  mineral. 

Midland  R.  C.  v.  Robinson,  L.  E.  15  App.  Ca.  19  (affirming 
37  Ch.  D.  386),  59  L.  J.  Ch.  442. 

Cf.  also — 

Consett  Watenoorks  Company  v.  Ritson,  Jan.  21,   1889,  L.  R.  22 

Q.  B.  D.  318 ;  C.  A.,  May  1,  1889,  L.  R.  22  Q.  B.  D.  702. 
Knmles  v.  L.  d:  Y.  R.  C,  June  4,  1889,  L.  R.  14  App.  Ca.  248. 
L.  &  N.   IV.  R.  V.  Etans,  L.  R.   1892,  2  Ch.  432;  in  C.  A., 

L.  R.  1893,  1  Ch.  16. 

Minerals. — Open  workings.     R.  CI.  Cons.  Act  {England),  1845, 
sects.  77,  78,  79. 

A  railway,  Avhich  was  subject  to  the  provisions  of  the  Raihvays 
Clauses  Consolidation  Act,  1845,  passed  over  a  bed  of  valuable 
clay,  the  manner  of  working  which  in  the  district  was  by  open 
quarrying.  The  owner,  who  had  sold  the  land  to  the  company, 
reserving  mines,  gave  notice  to  the  company  of  his  intention  to 
work  the  clay,  and  the  company  did  not  purchase  it. 

Held  that  the  owner  was  entitled  to  work  the  clay  from  the 
surface,  and  for  that  purpose  to  enter  upon  the  land  conveyed  by 
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him  to  the  railway  companj',  and  to  remove  tlic  ballast  and  surface 
soil  lying  above  such  clay. 

Eualon  Brick  and  Terra  Cotta  Co.  v.  G.  IF.  7,'.,  L.  R.  1893,1  Ch.  427, 
62  L.  J.  Ch.  483. 

Minerals. — Owners  working  minerals  under  line.     Line  coming  down  in 
consequence.     Plight  of  mineral  owners  to  Mandamus. 

A  railway  company  took  land  under  an  agreement  which  re- 
served to  the  owners  the  minerals  and  clay  under  the  land,  the 
clay  being  valuable  for  terra-cotta  works.  The  time  for  the  com- 
pulsory purchase  of  the  minerals  having  passed,  the  company  offered 
to  purchase  the  clay  under  the  line,  but  they  could  not  come  to 
terms  with  the  owners  as  to  price,  and  the  owners — as  they  had  a 
right  to  do — worked  the  clay  under  the  line,  with  the  result  that 
the  line  became  unsafe  and  came  down  ;  and  as  the  owners  refused 
to  allow  the  company  to  prop  up  the  line  with  supports,  the  com- 
pany ceased  to  work  the  line.  Upon  a  rule  obtained  by  the  owners 
to  compel  the  company  to  reinstate  and  keep  open  the  line — 

Held  (1)  that  Mandamus  is  the  proper  remedy  in  such  a  case; 
but  (2)  that  as  the  words  in  the  Act  Avere  enabling  and  not  com- 
pulsory words,  there  was  no  absolute  obligation  on  the  company 
either  to  make  or  maintain  the  line,  and  they  could  abandon  the 
same,  and  that  the  circumstances  did  not  justify  the  issue  of  a 
^Mandamus  in  favour  of  persons  who  had  themselves  pulled  the 
line  down. 

Reg.  V.  G.  IF.  II. ,  ex  p.  The  Euahon  Brick  and  Terra-cotta  Company, 
June  2G,  1893,  62  L.  J.  Q.  B.  5.53,  69  L.  T.  N.  S.  443  and  573. 

Special  Obligations.     (Ferguson,  pp.  221-225.) 
Statutory  Obligation  to  stop  Trains. — Temporary  or  picrmanent. 

A  company  was  bound  by  a  clause  in  their  Act  in  1855  to 
"  erect  and  maintain  a  temporary  goods  and  passenger  station  "  at 
a  point  to  be  agreed  on,  on  an  estate  which  was  to  be  intersected 
by  their  line  of  railway,  on  the  narrative  that  the  then  proprietors 
of  the  estate  had  laid  out  a  portion  for  fouing.  The  clause  pro- 
ceeded :  "At  the  said  station  all  ordinary  trains  shall  stop  for  the 
purpose  of  traffic ; "  and  then  came  a  proviso  that  if  on  the  expiry 
of  five  years  the  traffic  proved  unremunerative,  the  company 
should  no  longer  be  bound  to  maintain  the  said  station,  and  that 
the  question  of  the  maintenance  or  abandonment  of  the  station 
should  be  determined  by  arbitration, 

A  station  was  erected,  and  no  proposal  to  abandon  it  was  ever 
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made.  In  1858  the  same  parties  made  an  agreement  whicli  pro- 
ceeded on  a  recital  of  the  above  cUiuse,  and  provided  that,  in  con- 
sideration of  certain  prestations  in  favour  of  the  railway  company, 
they  should  complete  the  station  as  a  permanent  station,  and 
should  thereafter  maintain  it  in  all  time  coming  at  their  own 
expense.  Subsequently  the  estate  was  sold.  In  1892  the  then 
proprietor  brought  an  action  against  the  railway  company  to 
have  it  declared  that  they  were  bound  to  stop  all  ordinary  trains, 
and  in  particular  certain  specified  trains,  at  tlic  said  station  on  his 
estate. 

Held  (rev.  First  Division)  that  all  ordinary  trains  must  stop  at 
the  station. 

Gilmonr  v.  lY.  li.  I!.,  June  23,  1893,  20  R.  (H.  L.)  53,  30  S.  L.  R.  947, 
L.  R.  1893,  A.  C.  281 ;  rev.  20  R.  409,  30  S.  L.  R.  450. 

"  Ordinary  Trains." 
Gilmour  y.  N.  B.  B.  {per  L.  0.),  1  S.  L.  T.  404. 

Construction  of  Yentilatinij  Shaft  on  Ground  Fened. — Bights  of  co-feuars. 
A  piece  of  ground  was  feued  to  different  persons  by  contracts 
practically  identical.  The  feuars  were  bound  to  erect  houses,  and 
prohibited  from  carrying  on  any  business  that  might  be  "  nauseous 
or  hurtful "  to  the  neighbouring  feuars.  The  North  British  Com- 
pany, which  had  acquired  one  of  the  feus,  applied  to  the  Dean  of 
Guild  for  authority  to  erect  a  shaft  on  their  feu  for  the  ventilation 
of  a  tunnel  in  an  ixnderground  railway.  Co-feuars  objected.  The 
Dean  of  Guild  refused  the  petition ;  but  the  Court  recalled  his  de- 
liverance, holding  that  there  was  no  contravention  of  the  prohibi- 
tions of  the  feu-contract  unless  the  proposed  erection  could  be  re- 
garded as  the  carrying  on  of  a  nauseous  or  hurtful  business,  and 
that  it  was  premature  to  decide  this,  and  that,  as  regards  the  build- 
ing obligations,  there  was  no  such  mutuality  between  the  co-feuars 
as  to  gi\'e  the  objectors  ^jus  cjua'situm  to  enforce  them. 

N.  B.  B.  V.  Moore,  July  1,  1891,  18  R.  1021 ;  reported  as 
N.  B.  B.  V.  Whyte,  28  S.  L.  R.  782. 

Specific  Berforniance. 
Obligation  to  ])uild  up  cills  of  side  arches  of  bridge  over  large 
i-ivcr,  attended  with  uncertainty  as  to  efl'ect,  and  danger  of  flooding 
neighbouring  country.     S})ecific  implement  refused. 

Duke  of  Bichmond  v.  G.  N.  S.  B.,  unreported.  Lord  Kinnear, 
Ordinary,  jNov.  15,  1889.  In  First  Division,  on  reclaim- 
ing note  against  allowance  of  proof.  May  25,  1889. 
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Constnidion. — Want  of  precantion  in  conducting  dangerous  operations. 

Fuiilway  CI.  Cons.  Act,  1845,  8  Vid.  c.  20.  sect.  16.    Interdict. 

The  above  Act  provides  that  it  shall  be  lawful  for  the  company, 
for  the  purpose  of  constructing  the  railway,  to  do  all  acts 
necessary  for  making  the  railway,  provided  always  that  in  the 
exercise  of  the  powers  granted  the  company  shall  do  as  little 
damage  as  can  be.  Consequently  held  that  contractors  constructing 
a  i-ailway  for  a  company  under  statutory  powers,  whose  blasting 
operations  had  done  serious  damage  to  adjoining  property,  and 
Avho  had  failed  to  show  that  any  precautions  had  been  taken  or 
even  considered,  were  not  protected  from  interdict  by  said  section. 
Gillespie  v.  Lucas  (t  Aird,  July  14,  1893,  20  R.  1035,  30  S.  L.  R.  843. 

Diligence. — Company   and  contractor.     Ilecovery  of  writings  passing 
between  at  instance  of  third  party. 
3PLaren  v.  C.  11,  1  S.  L.  T.  42. 

JForh. — Obligation  to  reconreij  to  adjoining  piroprietor.  "  Necessary 
and  convenient  for  traffic.'"  Land  n^cd  for  a  garden.  Ccal- 
shed  let  to  tenants. 

Land  Avas  conveyed  to  a  railway  company  for  the  construction 
of  "a  stationhouse  and  other  works  and  conveniences  necessary 
and  convenient  for  passengers  and  goods  traffic,"  with  a  covenant  by 
the  company  that  if  any  part  should  not  within  five  years  be  used 
for  the  purposes  of  the  stationhouse,  works,  and  conveniences,  and  so 
used  at  the  expiration  of  that  term,  the  company  Avould  reconvey 
or  purchase  as  therein  mentioned.  About  fifty-two  perches  were 
used  as  garden  ground,  in  part  by  the  stationmaster  and  in  part  by 
some  of  the  porters,  and  about  four  perches  were  occupied  by  a  coal- 
shed,  let  by  the  company  to  a  coal-dealer  to  store  his  coal,  brought 
by  the  railway  ready  for  distribution. 

Held  that  the  company  were  not  bound  to  reconvey  or  purchase. 

Harris  v.  L.  cD  S.  JF.  R,  IMarch  2,  1889,  GO  L.  T.  N.  S.  392. 

Sale  of  Surplus  Land  with  House  thereon.— Access  of  light  through 

railway  arches.     Implied  obligation  to  purchaser. 

See  Myers  v.  Catterson,  Dec.  16,  1889,  L.  R.  43  Ch.  D.  470, 

59  L.  J.  Ch.  315. 

B. — The  Company  and  the  General  Public. 
(Ferguson,  pp.  226-240.) 
Accident.— Reasonable  precaution.     Child  killed  on  private  harbour  line. 
Seven  disconnected  wasrgons  were  standing  beside  a  steamer  cu 
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a  line  of  rails  leading  from  a  railway  station  to  a  private  harbonr. 
A  boy  who  had  been  standing  on  a  narrow  space  between  the  rails 
and  the  edge  of  the  quay  was  crnshed,  while  attempting  to  cross 
the  line,  between  two  waggons  which  had  been  set  in  motion  by 
a  train  that  was  being  moved  backwards  for  the  purpose  of 
attaching  the  waggons.  The  driver  of  the  train,  which  was  128 
feet  from  the  nearest  Avaggou,  had  before  starting  it  given  two 
loud  and  prolonged  Avhistles,  and  mo\ed  the  train  at  a  pace  not 
exceeding  three  miles  an  hour.  It  was  accompanied  by  two  porters 
on  foot,  one  of  whom  had  coupled  two  of  the  waggons  before  the 
accident  happened.  It  was  held  that  no  fault  had  been  proved  on 
the  part  of  the  railway  company. 

Smith  V.  //.  R.,  Nov.  1,  1888,  16  E.  57,  20  S.  L.  K.  33 
(see  Ferguson,  })p.  212  and  234). 

Accident. — Servant  of  adjoining  proprietor  removing  uxiste  soil  hy 

agreement. 
A  railway  company  by  agreement  with  a  proprietor  emptied  from 
their  waggons  opposite  his  property  quantities  of  Avaste  soil.  The 
company's  servants  cleared  the  signal-wires  at  the  side,  the  waggons 
left,  the  line  was  re-opened,  and  the  proprietor's  representatives  re- 
moved the  soil  from  the  embankment  at  their  convenience.  The 
line  having  been  so  opened  one  evening,  on  the  following  morning  a 
workman  was  killed  when  removing  soil  from  between  the  wires 
and  the  line,  he  having  ste})ped  within  the  wire.  Juries  having 
on  two  occasions  found  unanimously  for  the  pursuer,  his  widow, 
the  Court  twice  ordered  new  trials  on  the  ground  that  the  verdict 
was  contrary  to  evidence. 

Flood  V.  C.  11,  Nov.  30,  1889,  27  S.  L.  11.  127. 

Accident. — Camed  by  insufficient  height  of  underline  bridge. 
Bridge  voluntarily  constructed  by  railway  companj',  and  road 
taken  over  by  Police  Commissioners. 

Circumstances    in    Avhich    Police    Commissioners    only    held 
primarily  liable.     Observations  on  duty  of  railway  company. 

M'Fee  v.  Police  Commissioners  of  Broughty-Fcrry  and  C.  It.  and 
N.  B.  B.  Cos.,  May  IG,  1890,  17  II.  7G1,  29  S.  L.  E. 
675. 

Accident. — Dangerous  place.     Special  duty  towards  children. 
A  child  of  five  was  run  over  by  an  engine  engaged  in  shunting 
operations.    Averments  in  an  amended  record  that  (1)  the  shunting 
lye  was  a  dangerous  place ;  (2)  children  of  a  tender  age  were  in 
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the  habit  of  frequenting  it ;  (3)  the  defender's  servants  knew  this, 
and  also  on  the  occasion  in  question  knew  that  the  child  was  upon 
the  line ;  (4)  it  was  their  duty  before  shunting  to  see  that  the 
child  was  warned  off,  and  (5)  they  had  failed  to  do  so,  were  held 
relevant,  Lord  M'Laren  diss. 
Haughton  v.  N.  B.  11,  29th  Nov.  1892,  20  R.  113,  30  S.  L.  R  111. 

Accident. — Jiailiiwj  near  docks.     Reasonable  precaution.     Conirihutary 

negligence. 
A  seaman  was  run  over  by  a  train  when  crossing  some  lines  on 
a  quay  to  reach  his  ship.  There  were  a  number  of  lines,  and 
shunting  was  constantly  going  on.  The  pursuer  led  evidence  that 
the  defenders  had  omitted  a  precaution  in  use  at  other  places  of 
the  kind  in  not  having  a  boy  preceding  every  train  to  give  warning 
of  its  approach,  and  no  evidence  was  led  by  the  defenders  that 
such  a  precaution  was  unsuited  to  the  nature  of  the  traffic  carried 
on  at  the  place.  The  evidence  as  to  the  actual  occurrence  was 
contradictory,  but  it  appeared  that  the  pursuer  must  either  have 
stepped  from  behind  some  stationary  waggons  on  to  the  line  where 
he  was  run  over,  without  first  looking  about  him,  or  must  have  stood 
on  the  rails  for  more  than  half  a  minute  without  looking  round. 
The  jury  returned  a  verdict  for  the  i)ursuer.  A  new  trial  was 
granted,  the  Court  holding  (1)  that  if  there  had  been  no  evidence 
of  contributory  negligence,  there  was  a  case  for  the  jury  on  the 
fault  of  the  defenders,  but  (2)  that,  Avhichever  account  was  true, 
tliere  was  contributory  negligence. 

Barnett  v.  G.  &  S.  IF.  E.,  Jan.  22,  1891,  28  S.  L.  R.  339. 

Accident. — Dufij  to  person  lawfallij  on  premises. 

Person  standing  on  platform  struck  by  door  of  guard's  van. 

Thatcher  v.  G.  JF.  11,  Oct.  25,  1893,  10  T.  L.  K.  13. 

Accident. — Heap  left  beside  road.  Evidence. 
A  person  was  driving  along  a  highway  at  night,  when  his  horse 
shied  at  a  heap  of  refuse  placed  by  a  railway  company  on  a  tri- 
angular piece  of  land  belonging  to  them  at  an  intersection  of  roads 
which  had  been  diverted.  Evidence  was  tendered  that  other 
horses  had  shied  at  the  heap  on  the  same  day.  Held  that  if  the 
heap  was  of  such  a  nature  as  to  be  dangerous  by  causing  horses  to 
shy,  it  was  a  public  nuisance,  and  the  evidence  was  that  it  was 
likely  to  do  so,  and  was  therefore  admissible. 

Brotvn  v.  Eastern  and  Midlands  R.  C.,  Feb.  13,  1889, 
L.  R.  22  Q.  B.  D.  391. 
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Accident. — Defective  points.     Liability  of  company  exercising 
running  poioers. 

A  tramway  company  had  running  powers  over  another  tramway 
line.  Owing  to  a  defect  in  the  points  at  the  junction,  which  were 
the  property  of,  and  had  been  maintained  by,  the  other  line,  a  car 
upset,  injured  a  man  and  killed  his  wife  Avho  were  standing  on 
the  highway.  Held  {per  Lord  Esher)  that  in  running  their  cars  on 
the  highway  the  company  assumed  res})onsibility  for  the  proper 
condition  of  all  the  apparatus  in  a  question  with  the  public. 
Sadler  v.  S.  Staffordshire  and  Birmingham  District  Street  Tramivays  Co., 
May  2,  1889,  L.  R.  23  Q.  B.  D.  17. 

Level  Crossings.     (Ferguson,  pp.  226-237.) 

Railway  CI.  Cons.  Act  (E.),  1845,  sects.  46,  47,  61,  62.— Level  crossing. 
General  highioay.     Power  of  justices  to  order  hand-rails,  fences,  etc. 

There  is  no  power  given,  by  sect.  62  of  the  English  Act  of  1845, 
to  justices  to  order  the  erection  of  hand-rails  and  fences  on  a  road 
which  is  a  carriage-road  and  a  genei'al  highway.  Its  application  is 
restricted  to  the  bridleways  and  footways  and  highways  other  than 
public  carriage-ways,  mentioned  in  sect.  61  of  that  Act. 

Jleg.  v.  Schofield,  May  5,  1893,  69  L.  T.  N.  S.  313. 

Level  Crossing. — yhcident  to  foot-passenger.     Negligence. 

Circumstances  in  \\  hich  it  was  liekl  there  was  no  liability  on 
the  part  of  a  railway  company  for  the  death  of  a  man  killed  when 
crossing  a  level  crossing  in  broad  daylight,  the  carriage  gates  being 
shut,  and  there  being  no  attempt  by  company's  servants  to  prevent 
him  crossing,  and  no  warning  of  train  ])ast  due,  and  the  train 
which  struck  him  being  visible  for  200  yards,  though,  after  the 
accident,  additional  precautions  were  taken  by  the  company. 

Curtin  V.  G.  S.  &  JF.  II  of  L,  July  5,  1887,  22  L.  E.  Iv.  219. 

Level  Crossing. — Contributory  negligence. 
A  man  having  been  killed  when  passing  over  a  level  crossing, 
the   acts  of   negligence   alleged  were :    {a)   not   having  whistled, 
{b)  obstruction  of  view  of  train  by  signal-post,  and  {c)  the  absence 
of  a  porter  at  the  crossing. 

Held  that  as  none  of  these  omissions  was  neglect  of  statutory 
precautions,  the  defendants  were  not  liable. 

Neivman  v.  L.  &  S  JF.  B.,  55  J.  P.  375,  7  T.  L.  K.  138. 
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Level  Crossing  at  Station. — Duty  to  icarn passengers  of  approaching  train. 
Crowther  v.  L.  &  Y.  II  C,  6  T.  L.  E.  18. 

Damages. — 'Too  remote.     Nervous  shock.     Level  crossing. 

A  man  (hiving  his  sister  was  invited  hy  a  gatekeeper  to  cross 
a  level  crossing  when  a  train  Avas  due,  and  barely  escaped  being 
dashed  to  pieces.  The  sister  fainted,  and  suffered  for  long  from 
severe  nervous  shock.  A  jury  gave  damages.  Held  by  the  Privy 
Council  that  the  damages  were  too  remote,  and  the  verdict  could 
not  be  sustained.     {Cf.  cases  of  Wood  and  Bell,  supra,  p.  28.) 

Victorian  Railway  Commissioners  v.  Coultas,  L.  R.  13  App.  Ca. 
P.  C.  222. 

Damages. — Deduction  in  respect  of  policy  of  insurance. 
In  a  Canadian  appeal  under  Lord  Campbell's  Act,  Avhere  a 
widow  plaintiff  was  entitled  to  a  provision  constituted  by  a  policy 
of  insurance  on  her  deceased  husband's  life,  it  was  held  that  the 
amount  of  the  policy  was  not  to  be  deducted  from  the  damages 
previously  awarded. 

Grand  Trunh  11.  C.  of  Canada  v.  Jennings,  L.  I\.  13  Apj).  Ca. 
P.  C.  800. 

Trespassing  on  llailicay. — Public  right-of-u-ay  before  maJcing  of  railway. 
Jurisdiction  of  justices. 
Conviction  held  wrong  because — (1)  claim  of  right-of-way 
ousted  jurisdiction  of  justices ;  (2)  there  was  no  provision  in 
the  Act  of  Parliament  extinguishing  the  right-of-way,  which  was 
consequently  still  in  existence. 

Cole  V.  Miles,  57  L.  ,1.  M.  C.  132. 

Maintenance  and  Repair  of  Bridges.     (Ferguson,  p.  237.) 

A  railway  company  must  keep  not  only  the  bridge,  but  the 
roadway,  in  repair,  where  the  road  is  carried  over  the  line. 

L.   ci-   Y.  n.  C.  V.  Maijor  of  Bury,  Jul}'   25,  1889,  L.  R.   U, 

App.  Ca.  417  (affirming  Court  below  :  v.  Ferguson,  p.  238), 

59  L.  J.  Q.  B.  85. 

General  Conduct  of  Traffic.     (Ferguson,  p.  239.) 

Carriage. — Contamination  of  bags  of  sugar  by  leakage  from  boxes 
containing  poison  in  course  of  carriage.  Liability  to  persons 
poisoned. 

A  railway  company  received  for  carriage  a  box  containing  tin 
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cases  filled  with  a  poisonous  but  almost  colourless  liquid  weed- 
killer. The  box  had  the  words  "  weed-killer  "  stencilled  on  it,  but 
the  consignor  did  not  inform  the  company  that  the  box  in  fact 
contained  Aveed-killer,  or  that  the  contents  were  poisonous.  In 
transferring  from  one  Avaggon  to  another,  the  railway  porters 
noticed  that  the  box  was  leaking,  and  noted  this  on  the  way-bill. 
They  put  it  into  the  new  truck  beside  some  bags  known  to  contain 
sugar.  On  arrival,  one  of  the  bags  Avas  seen  to  be  discoloured, 
and  there  was  noted  in  the  company's  private  way-bill,  "one 
bag  wet  Avith  dip."  They  did  not  inform  the  consignee,  but  his 
assistant  noticed  the  external  discolouration,  which  he  attributed 
to  rain.  The  contents  of  the  bags  Avcre  mixed,  and  Avhen  that 
from  the  contaminated  bag  Avas  reached  in  retail  consumption,  two 
of  the  purchasers  died  from  arsenical  poisoning  and  others  became 
ill.  In  an  action  against  the  consignors,  the  raihvay  company,  and 
the  consignees,  the  consignors  admitted  liability,  and  the  railway 
company  Avere  assoilzied,  the  Court  holding  (1)  that  the 
primary  responsibility  lay  upon  the  consignor,  Avho  had  not  given 
information  ;  (2)  that  the  company  had  no  reason  to  suspect  the 
poisonous  character ;  (3)  that  mere  placing  of  the  box  near  the 
sugar,  and  (4)  the  failure  to  tell  the  consignee  that  the  bags  Avere 
Avet  Avith  a  li(piid  believed  to  be  sheep-dip,  Avcrc  not  such  delict  as 
to  make  the  company  liable. 

Cramh  v.  C.  11  and  T.  M'Eireii,  Jr.  and  Co.,  July  It),  1S92, 
19  E.  1054,  29  >S.  L.  R.  SG9. 

Ferry  helonging  to  Company. — Right  to  exclude  public 
from  piers. 
Under  a  private  Act  of  Parliament  a  ferry  Avas  vested  in  par- 
liamentary trustees,  it  being  declared  that  the  piers  and  landing 
places  "  shall  be  exclusively  and  solely  used  for  the  puri)ose  of  the 
ferry  and  passage,  and  for  no  other  purpose  Avhatsoever,  unless  by 
the  permission  of  the  trustees  in  Avriting."  A  later  Act  empoAvered 
(by  sect.  31  thereof)  a  raihvay  company  to  acquire  the  ferry  and 
piers,  and  "all  other  rights  and  interest  of  the  trustees  in  or  re- 
lating to  the  ferry."  The  company  Avas  empoAvxred  {by  sect.  33) 
to  make  bye-laAvs  for  the  regulation  of  the  ferry  and  piers,  and  it 
was  declared  (by  sect.  34)  that  it  should  not  be  huvfid  for  any 
person  to  use  the  piers  acquired  or  to  be  constructed,  nor  to  land 
there  or  ship  therefrom  any  passengers  or  goods,  "except  in  such 
manner,  and  under  such  conditions  and  regulations,  as  shall  be  pre- 
scribed by  the  company,  by  the  bye-laAvs  to  be  made  by  them  as 
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hereinbefore  provided,  and  any  person  so  using  the  piers  or  any 
of  them  without  a  written  authority  from  the  company  ...  or 
under  such  conditions  and  regulations  as  shall  be  prescribed  by 
them,  shall  be  liable"  in  a  penalty. 

The  feri-y  and  piers  were  subsequently  disponed  to  a  company  with 
which  the  one  which  had  obtained  the  Act  had  been  amalgamated. 

In  a  note  of  suspension  and  interdict  at  the  instance  of  this 
company  to  restrain  a  steamboat  proprietor  from  using  one  of  the 
piers,  it  was  held  that  the  complainers  had  under  the  above  statutes 
a  right  to  exclude  the  public  from  using  the  piers  for  any  but 
proper  ferry  purposes,  except  under  written  authority  from  them. 

Opinion,  per  L.  P.,  that  the  company  might  mal^e  general  regula- 
tions for  use  by  the  public  in  general,  or  arrangements  Avith 
particular  individuals,  but  that  in  all  these  cases  their  written 
authority  was  required. 

Opinion,  per  Lord  Adam,  that  the  reference  in  sect.  34  was  to 
bye-laws  provided  for  in  the  preceding  sections,  and  that  the  com- 
pany had  no  power  under  sect.  34  to  make  bye-laws  or  to  fix  any 
rates  and  duties  which  they  were  entitled  to  levy  for  any  other 
purpose  whatever  than  proper  ferry  purposes. 

Opinion,  per  Lord  M'Laren,  that  the  reference  in  sect.  34  was 
to  bye-laws  provided  for  in  the  preceding  sections,  but  that  it  was 
not  of  much  consequence,  as  there  Avas  a  general  dispensing  poAver 
by  giving  Avritten  authority  to  Avhomsoever  they  pleased  to  use  the 
pier,  Avhich  Av^as  only  controlled  by  the  prior  right  of  persons  to 
use  the  ferr3\ 

N.  B.  n.  V.  Mackintosh,  July  1,  1890,  17  E.  1065, 
27  S.  L.  II.  825. 

Powers  of  dealing  idth  Obslrudion  and  Trespass. 
(Ferguson,  p.  240.) 
See  Regulation   of    Kaihvays    Act,    1889,    sect.    7    (power   of 
making   bye-hiAvs   for   maintaining   order   in    and  regulating  the 
use  of  railway  stations  and  the  approaches  thereto). 

The  Act  24  &  25  Vict.  c.  97,  entitled,  An  Act  to  consolidate 
and  amend  the  Statute  LaAV  of  England  and  Ireland  relating  to 
Malicious  Injuries  to  Property,  contains  tAvo  sections  (35  and  36) 
specially  dealing  A\'ith  placing  substances  on  railway  lines,  inter- 
fering Avith  raihvay  machineiy,  and  obstructing  engines  or  carriages 
using  any  raihvay. 

The  Act  Jtcld  to  apply  to  a  private  raihvay. 

0' Gorman  v.  Sweet,  54  J.  P.  663. 
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IV.  THE  COMPANY  AND  THEIR  SERVANTS. 

(Ferguson,  pp.  241-245.) 

Accident. — Liahilifj/  for.     rieaaonuhle  precautions  in  special 
circumstances  for  safely  of  surfacemen. 

A  surfaceman  in  tlie  employment  of  a  railway  company  was 
killed,  when  engaged  on  work  at  a  siding,  by  being  struck  by  the 
tender  of  an  engine  which  was  proceeding  tender  first  along  the 
siding  towards  an  engine-shed.  It  was  necessary  to  take  the 
en<"dne  thus,  and  the  speed  was  not  excessive.  The  engine-driver's 
view  of  the  place  where  the  deceased  and  others  were  working 
was  obstructed  by  the  coals  on  the  tender  till  it  was  too  late  to 
avert  the  accident.  No  other  i^recaution  to  warn  had  been  taken 
than  a  whistle  from  the  engine,  but  this,  owing  to  frequent 
whistling  and  other  noises  at  the  place,  had  not  attracted  notice. 
The  railway  company  was  held  responsible  in  respect  that  they 
had  failed  to  take  precautions  for  securing  that  the  line  should  be 
cleared  before  engines  moving  tender  first  were  allowed  to  pass  the 
place  where  the  accident  occurred. 

Cairns  v.  C.  B.,  IMarch  19,  1889,  IG  R.  618,  26  S.  L.  R.  485. 

Accident. — -Volenti  non  fit  injuria.     Contractor's  servant. 

A  railway  company  agreed  with  a  contractor  that  he  should 
shunt  their  trucks  and  supply  horses  and  men  for  the  purpose, 
they  providing  boys  when  they  had  boys,  and  when  they  had  not, 
the  shunting  to  be  done  without  boys.  On  one  occasion  one  of 
the  men  had  asked  the  company's  foreman  for  a  bo}',  and,  he  being 
unable  to  provide  one,  proceeded  to  shunt  alone,  and  was  injured 
by  a  truck  running  over  him,  the  operation  being  dangerous  when 
performed  by  a  single  num. 

Held  by  H.  L.  that  there  was  no  evidence  of  breach  of  duty  or 
negligence  on  the  part  of  the  company. 

Memhery  v.  G.  W.  B.,  May  14,  1889,  L.  R.  14  App.  Ca.  179 
(hut  see  Smith  v.  JlaJcer  &  Sons,  L.  R.  1891,  App.  Ca.  325). 

Accident  to  Statiojwiaster,  improjjerly  on  line  repairing  his  own  breach 

of  duty. — Omission  to  whistle. 

At  a  .small  station  on  a  single  line  worked  on  the  staff  system, 

the  stationmaster  omitted  to  obtain  the  staff  from  the  driver  of  a 

«-oods  train,  which  after  arrival  was  shunted  to  a  siding.     He  left 

the  platform  and  crossed  the  line  to  get  the  staff,  and  while  return- 
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ing,  and  running  on  the  six-foot  way,  was  struck  by  the  engine  of 
a  passenger  train  due  at  the  time.  The  evidence  as  to  whether  this 
engine  whistled  was  contradictory. 

Held  by  C.  A.  that  under  the  circumstances  the  omission  of  the 
engine  to  keep  up  a  continuous  whistle  or  to  whistle  at  all  (assum- 
ing it  had  not  done  so)  did  not  constitute  actionable  negligence  on 
the  part  of  the  defendants,  and  that  on  the  admitted  facts  the 
accident  was  entirely  due  to  the  plaintiff's  own  negligence. 

M'Donncll  v.  G.  S.  <f;  IF.  11,  Aug.  6,  18SS,  24  L.  R.  Ir.  369. 

Reparation. — Common  employment. 

In  an  action  for  damages  at  the  instance  of  a  carter  in  the 
employment  of  a  contractor  against  a  railwa}-  company,  the  j)ursuer 
averred  that  Avhile  he  was  engaged  in  taking  delivery  from  the 
defenders  of  several  bales  of  esparto  grass  he  was  injured  by  one 
of  the  bales  being  allowed,  through  the  fault  of  the  defenders' 
servants,  to  fall  upon  him.  The  defenders  pleaded  that  the  action 
was  irrelevant,  the  pursuer  and  their  servants  being  engaged  in  a 
common  employment. 

Held,  following  Johnson  v.  Lindsay,  L.  R.  1891,  A.  C.  371,  that 
the  action  was  relevant. 
3PC((Uum  v.  N.  B.  11,  Feb.  18,  1893,  20  R.  385,  30  S.  L.  R.  427. 

But  contrast  with  this  the  case  of  a  servant  lent  to  perform 
particular  services,  his  general  master  parting  pro  hac  vice  with 
control. 

Donovan  v.  Laiiicf,  IFharton,  and  Doivn  Construction  Syndicate,  Lim., 
L.  R.  1893,  1  Q.  B.  629. 

Liability  for  defect  in  plant  supplied  hj  customers,  e.g.  waggons 
sent  by  carriers  to  be  loaded.     See — 

PioUnson  v.  John  Watson,  Lim.,  Nov.  30,  1892,  20  R.  144, 
30  S.  L.  R.  144. 

Guard  of  Goods  Train. — JFJiether  a  "^vorkman"  in  the  sense  of  the 
Truck  Acts. 

A  plaintiff  was  in  the  employment  of  a  railway  company  as 
guard  of  a  goods  train.  His  main  duty  was  to  guard  and  conduct 
the  train  and  to  marshal  the  trucks,  but  it  was  also  part  of  his 
duty  at  times  to  assist  in  coupling  and  uncoupling  the  trucks  and 
in  unloading  them.    Having  left  the  company's  service,  he  brought 
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an  action  to  recover  the  amount  of  deductions  made  from  his  wages 
to  a  sick  and  funeral  allowance  fund,  alleging  that  they  were  illegal 
under  the  Truck  Acts. 

Held  that  he  was  not  "a  workman"  as  defined  by  sect.  10  of 
the  Employers  and  Workmen  Act,  1875,  and  therefore  not  a  person 
to  whom  the  provisions  of  the  Truck  Acts  (1  &  2  Will.  TV.,  c.  37, 
and  50  &  51  Vict.  c.  46)  applied. 

Hunt  V.  G.  N.  B.,  Jan.  26,  1891,  L.  R.  1891,  1  Q.  B.  601. 

Goods  Guard  and  Porter.— Written  contract  for  deduction  from  wages. 
Truck  Act,  1831,  sect.  23.     Truck  Amendment  Act,  1887,  sect.  6. 

A  porter  on  entering  the  service  of  a  railway  company  signed 
an  agreement,  one  of  the  conditions  of  which  Avas  that  certain 
deductions  should  be  made  weekly  from  his  pay  as  his  contribution 
to  a  sick  and  funeral  allowance  fund  :  the  fund  was  for  the  benefit 
of  the  defendants'  servants,  and  Avas  managed  by  the  def(>ndants 
on  their  behalf.  Deductions  were  made  weekly  from  the  plaintiffs 
wages  until  he  left  their  service,  when  he  brought  an  action  to 
recover  the  amount  as  being  in  contravention  of  the  Truck  Acts. 
During  the  period  in  respect  of  which  he  sued,  a  larger  sum  had 
been  paid  from  the  fund  for  medical  attendance  on  himself  and 
his  wife  than  the  total  amount  sued  for. 

Held  that  sect.  6  of  the  Act  of  1887  did  not  apply  to  written 
contracts  excepted  by  sect.  23  of  the  Act  of  1831,  and  that  the 
deductions  were  legally  made. 

Lamh  V.  G.  N.  11,  7th  April  1891,  L.  li.  1891,  2  Q,.  B.  281. 

I^lJjel — Privileged  occasions.     Publication  to  compamfs  servants  of 

offences  committed  hy  other  servants,  tvith  names  of  offenders 

and  imnishments  inflicted. 

A  railway  company  dismissed  a  guard  from  their  service,  on 

the  ground  tliat  he  had  been  guilty  of  gross  neglect  of  duty,  and 

published  his  name  in  a  printed  monthly  circular  addressed  to  their 

servants,  stating  in  it  that  he  had  been  dismissed,  and  the  grounds 

of  his  dismissal. 

Held  that  the  statement  was  made  on  a  privileged  occasion,  and 
that  the  railway  company  incurred  no  liability. 

Hunt  V.  G.  N.  P.,  May  1,  1891,  L.  R.  1891,  2  Q.  B.  189. 

See  the  Railway  Regulation  Act,  1893  (Hours  of  Labour  of 
Railway  Servants),  App.  p.  75. 
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V.  THE  COMPANY  AND  THE  CROWN. 

(Ferguson,  pp.  247-2.58.) 

Fod  Office. — MisajipropriaUon  hy  ra'dwmj  compani/s  clerks  of  money 
paid  for  transmission  of  telegraph  message  hy  the  senders. 

N.  E.  IL  V.  Ilcg.,  6  T.  L.  R.  15  (aff.  5  T.  L.  R.  429). 

Post  Office  Parcels  Act,  1882. 

A  steam  tramway  held  not  to  be  a  railway  witliin  the  meaning 
of  this  Act. 

Clogher  Vcdley  Tra/imay  Co.  x.  The  Queen,  30  L.  R.  Ir.  316. 

See  The  Conveyance  of  Mails  Act,  1891,  App.  p.  77. 

VI.  THE  COMPANY  AND  CONTRACTORS  FOR  THE 
EXECUTION  OF  WORKS. 

Contract. — Clause  of  reference.     JVhefher  claim  of  damages  excluded. 

A  specification  for  the  construction  of  a  line  of  railway 
contained  provisions  for  the  remeasurement  when  finished  and 
payment  at  the  scheduled  rates  of  the  whole  works ;  for  the 
measurement  and  payment  of  any  other  description  of  works 
ordered,  at  rates  to  be  fixed  by  the  engineer,  whose  decision  was 
to  be  final  and  binding,  and  for  the  reference  of  any  disputes 
arising  as  to  the  true  intent  and  meaning  of  this  specification,  or 
as  to  any  other  matter  connected  with  the  contract  to  follow 
hereon  (except  those  specially  referred  to  the  engineer),  to  an 
arbiter  named. 

The  contract  substituted  the  arbiter  for  the  engineer  (the 
arbiter  being,  in  fact,  the  engineer)  as  referee  under  the  special 
provisions,  and  contained  a  general  clause  of  reference  referring 
to  him  '•  all  disputes  and  differences  in  any  way  connected  with 
or  arising  out  of  the  execution  of,  or  failure  to  execute,  the  works 
hereby  contracted  for."  The  work  was  to  be  completed  at  a  fixed 
time  under  penalties,  and  the  engineer  to  furnish  the  contractor 
with  plans  and  drawings  for  the  work  from  time  to  time  as  it 
proceeded. 

After  completion  the  contractor  brought  an  action  against  the 
railway  company,  concluding  (1)  for  the  price  of  certain  altered 
or  extra  work  involving  remeasurement  of  some  unadjusted 
items,  and  (2)  for  a  sum  in  name  of  damages  for  loss  incurred  by 
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the  pursuer  in  erecting  expensive  temporary  works,  including  a 
bridge  which  had  been  rendered  necessary  by  the  failure  of  the 
engineer  to  furnish  the  plans  for  a  permanent  bridge  within  a 
reasonable  time. 

The  Court  held  that  the  first  conclusion  was  excluded  by  the 
arbitration  clause,  but  that  the  second  was  not,  the  Tj.  P.  putting 
his  judgment  on  the  grounds,  first,  that  there  was  a  breach  of  a 
very  clearly  implied  obligation  upon  the  company  and  their 
engineer,  and  secondly,  that  the  claim  in  respect  thereof  being 
from  its  very  nature  a  claim  of  damages,  and  the  arbiter  not 
being  expressly  empowered  to  assess  damages,  the  reference  clause 
did  not  embrace  it. 

M' Alpine  v.  Lanarkshire  and  Ayrshire  B.  C,  Nov.  26,  1889, 
17  R.  113,  27  S.  L.  K.  81. 

Contract. — Disqualification.     Excess.     Extension  of  time  clause. 
Comprehensive  reference  clause. 

An  arbitration  clause  provided  that  the  arbiter  should  not  be 
disqualified  by  being  or  becoming  consulting  engineer  to  the 
railway  company.  Held  that  he  was  not  ])arred  from  acting  by 
the  fact  that  he  had  revised  the  specification  and  schedules  upon 
which  the  work  was  done. 

An  arbiter,  in  virtue  of  an  extension  of  time  clause,  after  com- 
pletion, extended  the  time  fixed  by  the  contract  for  the  completion 
of  the  works,  and  subjected  the  contractor  in  penalties  at  the 
contract  rate  for  the  time  occupied  exceeding  the  extended 
period.  B}"-  their  claim  lodged  in  the  reference,  the  railway 
company  had  restricted  their  claim  for  i)enaltics  to  a  round  sum, 
which  was  less  than  the  amount  thus  given  by  the  arbiter.  It 
was  held  that  the  award  was  reducible  qiioad  the  excess  over  the 
restricted  claim,  but  that,  this  being  separable,  it  was  only  re- 
ducible quoad  cxcessum. 

Tiie  general  reference  clause  referred  to  an  arbiter  named 
"all  disputes  and  differences  Avhich  have  arisen  or  shall  or  may 
arise  between  the  parties  under  or  in  reference  to  this  contract, 
or  in  regard  to  the  true  intent,  meaning,  and  construction  of  the 
same,  or  of  the  said  specifications,  conditions,  and  schedules,  or  as 
to  what  shall  be  considered  carrying  out  the  work  in  a  proper, 
uniform,  and  regular  manner  ...  or  as  to  any  other  matter 
connected  with,  or  arising  out  of,  this  contract,  and  generally  all 
disputes  and  differences  in  any  way  connected  with  the  construe- 
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tion  of  this  contract,  or  arising  out  of  the  execution  of  or  failure 
to  execute  properly  the  works  hereby  contracted  for  or  not." 

The  contractor  was  bound  to  comi)leto  the  line  of  railway  on 
30th  September  1884,  under  a  liquidated  penalty  of  £20  for  every 
day's  delay;  but  it  was  stipulated  in  the  specification  that  400  yards 
of  embankment  at  the  end  of  the  line  should  not  be  formed  until 
another  contractor  had  completed  the  east  abutment  of  a  bridge 
and  the  diversion  of  a  river,  or  until  the  written  instructions  of  tlie 
engineer  were  received  to  proceed  with  the  embankment.  The 
contract  contained  a  clause  empowering  the  arbiter  to  extend  the 
time  for  completion  of  the  works  if  satisfied  that  the  contractor  was 
prevented  from  completing  at  the  stipulated  date  by  failure  on  the 
part  of  the  company  to  give  possession  of  ground,  or  by  any  other 
cause  not  imputable  to  him. 

The  arbiter  fixed  30th  March  1885  as  the  date  when  the  works 
ought  to  have  been  completed,  and  found  the  contractor  liable  in 
penalties  from  that  date  to  1st  May  1886,  when  they  were  actually 
completed.  In  an  action  of  reduction  of  the  decree-arbitral  brought 
by  the  contractor,  it  was  proved  that  the  contractor  had  not  in  fact 
got  access  to  the  ground  on  which  the  400  yards  of  embankment 
was  to  be  formed  till  February  1886.  The  arbiter  stated  that  he 
was  satisfied  that  the  contractor  had  not  been  ready  to  use  the 
ground  until  he  got  it,  and  that  his  delay  was  not  due  to  his  not 
having  had  it  earlier. 

The  Court  of  Session  held  that  as  the  whole  matter,  including  the 
construction  of  the  contract,  had  been  referred  to  the  arbiter,  the 
Act  of  Regulations  precluded  their  interference,  even  on  the  ground 
of  injustice.  The  House  of  Lords  affirmed,  indicating  opinions  that 
the  question  as  to  the  embankment  was  one  on  which  the  arbiter 
alone  had  full  information,  and  on  which  the  presumption  was  that 
his  decision  was  right. 

Adams  v.  G.  N.  S.  I,'.,  June  21,  1889, 16  E.  843,  26  S.  L.  R.  765, 
Nov.  27,  1890,  18  R.  (H.  L.)  1.  28  S.  L.  R.  579,  L.  R. 
1891,  App.  Ca.  31. 

VII.  STATUTORY  POWERS  FOR  THE  TAKING  OF  LANDS. 
(Ferguson,  pp.  259-265.) 

Compuhorij  rowers. — Tenant's  interest.     Compensation.     Notice. 

Lands  CI.  Act,  sects.  17  and  115. 
A  railway  company  gave  notice  to  an  agricultural  tenant  that 
they  intended  to  take  part  of  his  farm  under  the  Lands  Clauses 
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Act,  and  that  they  required  him  to  state  his  claim  for  compensation, 
and  that  they  were  willini:  to  treat  with  liim  in  regard  to  it,  and 
at  the  same  time  demanded  that  if  he  chiimed  compensation  under 
an  unexpired  lease  he  should  produce  the  lease  or  other  evidence 
along  with  his  claim  within  twenty-one  days,  and  that,  failing  his 
doing  so,  he  would  be  considered  as  a  tenant  from  year  to  year  in 
terms  of  sect.  115. 

Held  that  the  company  was  not  entitled  under  sect.  115  to 
demand  production  of  the  lease  until  a  claim  for  compensation  had 
been  made  by  the  tenant. 

Forfar  and  Brechin  11.  C.  v.  Bell,  May  17,  1892,  19  K.  786, 
29  S.  L.  R  648. 

Coin])ulsory  Powers. — Acquisition  of  land.     Servitude. 

When  land  is  taken  by  a  railway  company  under  compulsory 
powers,  it  is  taken  absolutely  free  of  all  servitudes,  unless  otherwise 
provided  in  the  Special  Act.  A  railway  company  by  their  private 
Act  obtained  com])ulsory  powers  to  acquire  land,  and  were  taken 
bound  to  satisfy  every  claim  competent  to  the  town  council  of  a 
burgh  for  the  "  loss  of  all  rights  of  servitude  of  which  they  shall  be 
deprived  by  the  construction  of  the  company's  works." 

Some  years  after  the  execution  of  the  works  the  burgh  contended 
that  this  clause  by  implication  saved  its  servitude  of  way  over  a 
strip  of  ground  in  front  of  the  railway  station,  which  had  been 
taken  by  the  company  and  converted  into  a  garden,  in  respect  that 
no  works  had  been  constructed  to  deprive  the  burgh  of  its  right. 
Held  that  the  servitude  had  been  extinguished. 

Town  Council  of  Oban  v.  Callander  and  Oban  It.  C,  June  21,  1892, 
19  R.  912,  29  S.  L.  R.  818. 

"Superfluous  Land."— Lands  CI.  Act,  sect.  120. 
A  piece  of  ground  ac(|uired  by  a  railway  company  under  com- 
pulsory powers  had  not  been  used  for  more  than  ten  years  after  the 
completion  of  their  works,  and  had  not  been  sold  by  them.  It  could 
not  be  utilised  by  the  company  unless  they  could  take  additional 
land  from  the  adjoining  proprietor,  which  was  beyond  their  statutory 
powers. 

Held  that  the  ground  was  superfluous  land  within  the  meaning 
of  sect.  120. 

Stewart  v.  //.  B.  Co.,  March  8,  1889,  16  R.  580,  26  S.  L.  R.  438. 


STATUTORY  POWERS  FOR  THE  TAKING  OF  LANDS     53 


Eniry  on  Lands.— Lands  Clauses  Cons.  {Scotland)  Act,  1845  (8  Vict, 
c.  \%),  sects.  17,  83,  87,  112,  114. 
Penalties  for  entry  without  consent,  and  prior  to  payment  or 
deposit,  may  be  recovered  by  tenants  for  a  year  or  for  a  shorter 
term,  as  well  as  by  owners  or  tenants  on  long  leases. 

Question  (per  Lord  M'Laren),  whether  the  penalty  of  £25  for 
a  second  offence  can  competently  be  modified  by  the  Sheriff. 
Glasgow  District  Suhimy  Co.  v.  Thomas  Johnstone  and  others,  Dec.  13, 
1892,  20  R.  (J.  C.)  28,  30  S.  L.  R.  324. 

Entrii  on  Land  Taken,  pending  Appeal  as  to  ArUters'  Award. 

Lambert  v.  Dahlin,  JFicMow  and  Weoyford  R.  C,  Feb.  11,  1890, 

25  L.  R.  Ir.  163. 

Title  fo  Land  Compulsorily  taken.— JFJiether  statutory  m-  feudal. 
Casualties.  Superior  and  vassal.  Lands  Clauses  Cons.  (Scot- 
land) Act,  8  Fict.  c.  19,  sects.  80,  107,  etc.,  117,  and  126. 

Land  acquired  compulsorily,  and  conveyances  in  form  of  statute. 
Held  that  no  proper  feudal  relation  was  established,  and  that 
charters  of  confirmation  subsequently  obtained  were  inept  as  titles 
to  the  lands,  and  not  pleadable  as  contracts  fixing  the  compensation 
to  the  superiors. 

Magistrates  of  Elgin  v.  H.  11. ,  11  R.  950,  considered. 

Magistrates  of  Liverness  v.  H.  R.,  March  16,  1893,  20  R.  551, 
30  S.  L.  R.  502. 

Lands  Clauses  Act,  1845,  sect.  l'2<o.— Superior  and  vassal. 
Railway  company  liable  for  feu-duty  where  lands  acquired  for 
extraordiiuu-y  purposes. 

M'Corkindale  v.  C.  R.  (Lord  Low),  1  S.  L.  T.  239. 

Limits  of  Deviation. — IFidening  of  existing  line. 
The  general  provisions  of  sect.  15  of  the  English  Railways  CI. 
Act  of  1845,  as  to  the  distance  to  which  a  company  may  deviate 
from  the  line  delineated  on  the  parliamentary  plans,  and  the 
decisions  under  that  section  to  the  effect  that  the  distance  is  to  be 
measured  from  the  menium  filum  vice  of  the  line  as  actually  laid 
down  to  that  of  the  line  delineated  on  the  plans,  apply  only  to  the 
construction  of  a  new,  and  not  to  the  widening  of  an  existing  line. 
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A  railway  company  were  authorised  to  widen  their  line,  and 
on  the  deposited  plans  the  existing  line  was  shown  with  dotted 
lines  on  either  side  indicating  the  limits  of  deviation.  They  con- 
structed a  portion  of  the  widening  outside  one  of  the  dotted  lines, 
and  on  land  taken  from  the  plaintiff,  who  brought  an  action 
for  an  injunction  but  failed  to  show  any  special  damage.  The  land 
taken  was  comprised  in  the  parliamentary  plans  and  books  of 
reference,  and  an  original  notice  for  a  part  was,  after  a  claim  from 
the  tenants  that  the  whole  should  be  taken,  and  a  refusal  from  the 
landlord  to  sell  anything  he  was  not  compelled  to  sell,  supplemented 
by  a  second  notice  to  take  the  remainder. 

Held  (by  Kay,  J.)  that  the  company  had  exceeded  their  powers 
in  constructing  part  of  the  line  outside  the  limits  of  deviation,  but 
(assuming  this  by  Kay,  J.  and  the  Court  of  Appeal)  that  as  the 
subjects  were  included  in  the  plans  and  were  reasonably  necessary 
for  the  completion  of  the  works,  the  company  had  })owers  to  take 
them.  The  Attorney-General's  powers  of  interference  were  not 
invoked. 
Finck  V.  L.  &  S.  IF.  B.  Co.,  L.  R.  44  Ch.  D.  330,  59  L.  J.  Ch.  458. 

On  lateral  and  vertical  deviation,  rf.  : 

Ilerron  v.  liaihmines  Commissioners,  27  L.  R.  Ir.  179, 
(per  Fitzgibbon,  L.  J.) 

Deposited  Plans. — "  Delineated."     Land  not  enclosed  on  every  side 

hij  lines. 

The  plaintiffs  were  tenants  of  a  nursery  ground,  through  the 
S.W.  part  of  which  ran  the  central  line  of  an  intended  railway  as 
shown  on  the  deposited  plans.  Only  the  S.W.  boundary  and  part 
of  the  S.E.  boundary  of  the  nursery  ground  were  delineated  on  the 
plans,  the  latter  being  carried  to  a  point  a  little  to  the  N.E.  of  the 
N.E.  limit  of  deviation,  and  the  paths  in  the  ground  were  carefully 
delineated  and  carried  on  to  short  unequal  distances  beyond  the 
same  limit.  The  company  gave  the  plaintiffs  notice  to  treat  for  a 
strip  of  land  bounded  on  the  N.E.  by  an  imaginary  line  beyond, 
and  distant  about  a  chain  and  a  half  from  the  N.E.  limit  of  devia- 
tion. If  this  line  had  been  traced  on  the  plan,  the  tracings  of  the 
outer  boundary  of  the  nursery  ground,  and  those  of  nearly  all  the 
paths  would  have  stopped  short  of  it.  The  plaintiffs  applied  for 
an  injunction  to  restrain  the  company  from  talcing  any  ground  to 
the  N.E.  of  the  N.E.  limit  of  deviation,  as  not  being  delineated  on 
the  plans. 
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Held  (by  C.  A.  reversiug  Kekewich,  J.),  that  nothing  to  the 
N.E.  of  the  limit  of  deviation  could  be  considered  to  be  "  de- 
lineated "  on  the  plan,  and  that  the  company  could  not  take 
compulsorily  anything  beyond  that  limit. 

When  a  company  seek  to  obtain  power  to  acquire  a  limited 
portion  only  of  a  piece  of  land  of  great  extent,  which  is  not  broken 
up  into  closes,  they  must  frame  their  deposited  plans  in  such  a  way 
as  to  show  how  much  of  it  they  mean  to  acquire  power  to  take. 

Bowling  v.  Pontijpool,  etc.,  II.  C,  L.  E.  18  Eq.  714,  discussed. 

Protheroe  v.  Totlenham  and  Forest  Gate  B.  C, 

L.  E.  1891,  3  Ch.  278. 

Constnidion. — Effect  of  Special  Act  expressly  authorising  talcing  of 
land  for  specific  purpose,  conflicting  with  rights  tmder  feu- 
charter.     Statute.     Servitude.     Interdict. 

Powers  expressly  given  to  take  scheduled  land  for  widening  a 
railway,  held  not  restricted  by  a  clause  that  "nothing  contained  in 
this  Act  shall  prejudice  or  affect  the  rights  of  servitude  or  other 
rights  of  the  corporation,  or  of  the  vassals  of  the  corporation  in 
virtue  of  their  title  deeds." 
Macgregor  v.  N.  B.  E.,  Jan.  2G,  1893,  20  E.  300,  30  S.  L.  E.  404. 

Conveyance  (not  statutory)  of  lands  aapiired. 

Disponer  held  entitled  to  qualify  warrandice  clause  of  convey- 
ance  of   lands   acquired    under   provisions  of  a  Special   Act,   hy 
inserting  the  words,  "with  and  under  the  provisions  of  the  said 
Act." 
N.  B.  n.  V.  Magistrates  of  Edinburgh,  May  23,  1893,  20  E.  725, 
30  S.  L.  E.  G49. 

Compidsory  Powers. — Effect    of   acquisition   of  land   by  raihvay 

company  under  a  Special  Act,  passed  subsequent  to  an  Act 

prohibiting  the  erection  of  buildings  beyond  a  general  line 

without  consent  of  municipal  authority. 

A  railway  company  was  empowered  by  a  Special  Act  passed 

subsequent    to    the    Metropolis    Management   Amendment  Act, 

1862  (25  and  26  Vict.  c.  102)  to  make  under  a  street  in  London 

a  sul)way  "with  all  necessary  works  connected  therewith,"  and  to 

take  and  use  such  of  the  lands  delineated  on  the  deposited  plans 

and  described  in  the  deposited  books  of  reference  as  might  be 
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required  for  the  purpose.  The  company  built  in  the  street  within 
the  limits  of  deviation  a  station,  a  part  of  which  projected  beyond 
the  general  line  of  buildings.  The  station  Avas  necessary  for  the 
purposes  of  the  railway,  and  apart  from  the  provisions  of  the 
Metropolis  Management  Act  was  unobjectionable,  but  it  could 
liave  been  erected  within  the  general  line  of  buildings  Avithout  any 
iticonvenience  except  a  considerable  increase  of  expense. 

Held  that  the  station  being  necessary  the  Special  Act  em- 
powered the  company  to  make  it  upon  any  of  the  scheduled  lands 
lying  Avithin  the  limits  of  deviation ;  that  the  effect  was  to  repeal 
sect.  75  of  the  INIetropolis  Management  Amendment  Act,  18G2, 
so  far  as  related  to  the  station,  and  that  there  was  therefore  no 
jurisdiction  to  make  an  order  under  that  section  for  the  demolition 
of  the  projecting  part. 

City  and  South  London  11.  0.  v.  London  dnrntij  Council,  L.  R.  1891, 
2  Q.  B.  513,  60  L.  J.  Q.  B.  510  and  714,  GO  L.  J.  M.  C. 
99  and  149. 

Compulsmij  Purchase. — "  Lands."   Lands  CI.  (Eng.)  Act,  1845,  sect.  16. 

M.  S.  &  Jj.  Ji.  C.  v.  Sheffield  and  South  Yorkshire  Navigation  Co., 

July  9,  1890,  6  T.  L.  K.  414. 

Supcrfiiious  Lands. — Sale.     Covenant  by  xmrchaser  to  resell  parts 
ichen  required. 

Conveyance  of  whole  plot  is  not  invalidated  by  such  a  stipu- 
lation as  to  a  small  part. 

Hay  V.  Walker,  L.  E.  1892,  2  Q.  B.  88, 
61  L.  J.  Q.  B.  718. 

Superfluous  Land. — Absolute  sale.  Covenant  fur  lien  until  whole 
of  purchase-money  paid.  Lands  CI.  {Eng.)  Act,  1845,  sect. 
i27. 

In  re  Thachurai/s  and  Young's  Contract,  Oct.  30,  1888, 
L.  R.  40  Ch.  D.  34. 

Agreement  for  Purchase  of  Lands,  "or  of  such  piortion  as  the  Com- 
ptany  may  require." — Time  within  ivhich  ojjtion  to  be  exercised. 
Completion  of  purchase. 

Wentu-orth  v.  Hull  &  N.  W.  Junction  B.  C,  Feb.  13,  1891, 
64  L.  T.  N.  S.  190. 
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VIII.  DEFICIENCY  IX  PUBLIC  BURDENS. 
(Ferguson,  pp.  264-265.) 

Laiids  Clauses  Act  (English),  1845,  sect.  133. — Liahiliiy  to  make 
good  deficiencies  in  assessments. 

Purchase  of  houses  outside  limits  of  deviation  to  obtain  with- 
drawal of  owners'  opposition.  Held  that  these  were  "  taken  for  the 
purposes  of  the  works,"  and  the  liability  attached. 

Overseers  of  Putney  v.  L.  &  S.  W.  R.,  L.  R.  1891,1  Q.  B.  182  and  440. 

Bating. — Liability  under  Lands  Clauses  Act  and  Special  Act  to  make 
good  deficiencies  in  assessments.     "  General  purposes  "  rate. 

Burrup  and  others  v.  L.  &  S.  W.  11,  Oct.  28,  1891, 
64  L.  T.  N.  S.  112. 

IX.  STATUTORY  COMPENSATION. 

(Ferguson,  pp.  265-269.) 
llailiaiys  Clauses  Act,  1845. — "Injuriously  affected.'^ 

A  railway  company  authorised  by  a  Special  Act  to  construct 
railways  in  a  large  city  was,  by  one  of  its  clauses  bearing  to  be  for 
the  protection  of  the  corporation,  bound  to  make  such  alterations 
on  sewers  affected  by  the  construction  of  the  railway  as  the  cor- 
poration might  consider  necessary.  Damage  was  caused  to  property 
by  the  construction  under  these  provisions  of  sewers  beyond  the 
limits  of  deviation,  and  the  owner  claimed  compensation.  It  was 
held  that  as  such  damage  was  not  caused  by  the  construction  of 
the  railway  he  was  not  entitled  to  compensation  under  section  6  of 
the  Railways  Clauses  Act  of  1845. 

C.  E.  V.  M'Bride,  Dec.  8,  1891,  19  R.  255,  29  S.  L.  R.  208. 

The  subseciuent  construction  of  an  opening  of  1500  feet  area 
us  a  ventilator  for  an  underground  station,  collecting  and  issuing 
noxious  gases,  held  such  an  alteration  in  the  construction  and 
execution  of  the  comi>any's  works  as  to  entitle  a  lessee  of  a  house 
to  compensation  for  additional  depreciation. 

Attorney  Gcnered  and  Hare  v.  Met.  B.  C,  62  L.  J.,  Q.  B.  453. 

This  judgment  was  reversed  on  appeal,  Dec.  4,  1893,  10  T.  L.  R. 
134. 

Lands  Clauses  Act,  1845,  sect.  139. — Competency  of  appeal  from 
Sheriff.     "Fronts  or  abuts." 
Glasgow  Subivay  Co.  v.  Provan,  1  S.  L.  T.  60. 
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Compensation. — Injuriously  affected.     Railways  Clauses  {Eng.)  Act, 
1845,  sed.  16. 

Injury  l)y  obstruction  to  light.  Extent  to  which  compensation 
claimable.  Per  Lord  Esher,  M.  K.,  "  the  words  '  full  satisfaction 
for  all  damages '  are  to  give  not  only  that  which  would  l)e  legal 
damages  in  an  action,  but  compensation  for  all  the  damage  which 
the  property  has  in  fact  suffered." 

In  re  London,  Tilbury,  and  Southend  11.  C.  v.  Trustees  of  Goioer^s  Walk 
Schools,  L.  li.  24  Q.  13.  D.  326,  59  L.  J.  Q.  B.  162. 

'^Injuriously  affectinr/"  lands  held  thereicith. 

Cowper  Essex  v.  Local  Board  for  Acton,  Feb.  25,  1889, 
H.  L.,  58  L.  J.  Q.  B.  594. 

Compensation. — Compulsory  purchase  from  conservators  of  river. 
Compensation  assessed  by  arbitration.  Lands  Clauses  Con- 
solidation Acts.  Award  impeached  as  liaving  assessed 
compensation  on  torong  principles.  Principles  on  which 
compensation  ought  to  be  assessed  in  such  cases. 

Conservators  of  Paver  Thames  v.  London,  Tilbury,  and  Southend  B.  C. 
68  L.  T.  N.  S.  21. 

Compensation. — Statutory  right  to  commit  damage.     Failure  of  special 
statutory  trihuncd.     Jurisdiction  of  ordinary  Court. 

Where  a  riglit  is  given  by  statute  to  do  acts  causing  damage  to 
other  persons'  property  subject  to  the  payment  of  compensation  to 
such  persons,  and  the  statute  provides  a  special  tribunal  for  assess- 
ing the  compensation,  if  such  tribunal  becomes  non-existent,  a 
l)erson  whose  property  is  damaged  by  the  exercise  of  the  statutory 
right  is  entitled  to  have  the  amount  of  compensation  assessed  in 
the  High  Court  of  Justice. 

Bentley  v.  M.  S  &  L.  B.  C,  L.  II.  1891,  3  Ch.  222. 

Compenscdion. — Basis  of  assessment  in  case  of  copyhold  lands 
upon  enfranchisement. 
See— 

Lowther  v.  C.  B.,  L.  li.  1891,  3  Ch.  443,  L.  K.  1892,  1  Ch.  73, 
61  L.  J.  Ch.  108. 

Marquis  of  Salisbury  v.  L.  tO  X.  IF.  B.,  Dec.  18,  1879,  L.  E. 
1892,  1  Ch.  75. 
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Compensation. — Interest   in   land.      Person   in   occupation   under 
building  agreement.     Execution  of  building  being  suspended. 

See— 

Birmingham  and  District  Land  Co.  v.  L.  ((•  N.  JJ^.  It'.,  Nov.  27,  1888, 
L.  R.  40  Ch.  D.  268. 

Purchase  of  Land  under  hioidedge  of  Building  Agreements  provid- 
ing fur  Leases  to  be  eventuallij  granted. — Implied  tcaiver  of 
obligation  to  complete.     Companfs  liabilitij  for  compensation. 

L.  &  N.  IF.  L\  V.  Boulton,  63  L.  T.  N.  S.  727. 

Compensation. — Land  taken  comjndsorihj  or  injuriously  affected. 
Pieg.  of  Paihvai/s  Act  1868,  sect.  41.  Trial  in  Superior 
Court. 

Judge  and  jury  have  no  jurisdiction  to  determine  the  title  of 
the  compensation,  but  only  the  amount. 

In  re  The  East  London  Pi.  C,  Oliver's  Claim,  L.  R.  24 
Q.  B.  D.  507,  63  L.  T.  N.  S.  147. 

Compensation. — 3Iode  of  assessing.  Court  has  no  power  to  grant  a 
neio  tried  of  an  issue  directed  under  sect.  41  of  the  Regulation 
of  Ra ilivays  Act,  1868. 

Birmingham  and  District  Land  Co.,  v.  L.  cD  N.  W.  It., 
L.  R.  22  Q.  B.  D.  435. 
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(Ferguson,  pp.  269-271.) 

Exercise  of  Statutory  Powers. — Claim  for  damage  excluded. 
Right  to  compensation. 

A  company  in  constructing  a  railway  through  a  town  interfered 
with  the  level  of  a  street.  Their  private  Act  provided  that  they 
should  not  alter  the  level  of  any  street  without  the  consent  of  the 
board  of  police.  In  another  clause  they  were  required  to  give 
notice  to  the  board  of  au}^  works  affecting  any  of  tlie  streets,  and 
to  restore  the  street  to  its  original  level,  it  being  provided  in  case 
of  any  difference  between  the  board  and  the  company  that  the 
question  should  be  referred  to  an  arbiter.  In  the  case  of  the  street 
in  question  the  arbiter  had  found  that  it  had  been  restored.  An 
individual  proprietor,  no  part  of  whose  property  had  been  taken, 
brou2;ht  an  action  for  declarator  that  the  levels  of  the  street  had 
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been  wrongfull}^  altered,  and  for  decree  ordaining  the  company  to 
restore  it  to  its  old  level,  and  alternatively  for  damages.  It  was 
held  that  the  pursuer  had  no  title  to  sue,  and  that  the  company 
having  acted  in  conformity  with  the  statute  could  not  be  liable  in 
damages.  Observed  that  the  pursuer  might  have  a  claim  for 
compensation  under  the  Kaihvaj's  Clauses  Act  if  his  pro})erty  was 
injuriously  affected. 

Muir  V.  C.  R.,  June  21,  1890,  17  K.  1020,  27  S.  L.  II.  806. 

Promlon  for  reference  under  Private  Ad. 

iV  railway  company  were  empowercid  for  purposes  of  construc- 
tion temporarily  to  stop  up  certain  streets  and  "to  nse  and  appro- 
priate "  any  of  the  streets  so  stopped  under  certain  conditions  as  to 
the  extent  of  the  spaces  occupied,  and  the  distance  of  enclosures  from 
each  other.  There  was  a  clause  providing  for  reference  of  disputes 
between  the  company  and  the  corporation  of  the  city  to  an  arbiter. 
In  the  course  of  their  work  the  company  claimed  to  be  entitled  to 
occupy  portions  of  a  street  with  their  materials  in  addition  to  the 
parts  occupied  by  their  enclosures.  The  corporation  maintained 
that  this  Avas  outwith  the  Act,  and  also  contraiy  to  a  local  Police 
Act.  It  Avas  held  {duh.  L.  J.  C.)  that  a  difference  had  arisen  which 
must  be  referred  to  the  arbiter,  and  that  an  application  for  interdict 
was  incompetent. 

Magistrates  of  Glasgoio  v.  C.  JL,  June  17,  1892,  19  li.  874, 
29  S.  L.  K.  769. 

Compidsory  Powers. — Taking  road.     Default  in  making  substituted 

road.     Lij'unction. 

Becke  v.  Stratford-on-Avon  J,'.  ('.,  AV.  X.  (1890)  126. 

XL  CONSTRUCTION  AND  ABANDONMENT  OF  WORKS. 
(Ferguson,  pp.  272-274.) 

Construction. — Power  to  take  temporary  possession  of  land.     Necessary 
purpose.     Road.     Railroad.     R.  CI.  Act  (Eiigl(tnd),  sect.  32. 

The  authority  given  by  s.  32  of  the  11.  CI.  Cons.  Act  (England), 
1845,  to  take  temporary  possession  of  lands  for  the  purpose  of 
forming  roads  does  not  include  taking  for  the  purpose  of  forming 
a  railroad.  Land  can  only  be  so  taken  when  the  taking  is 
necessary,    and    mere    saving    of    expense    does    not    constitute 
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necessity.  (It  was  in  this  case  the  intention  of  the  company  to 
connect  the  line  in  course  of  construction  with  an  existing  line  by 
a  loop  line,  for  the  purj)ose  of  bringing  materials  from  the  main 
line  to  be  used  in  construction.) 

Morris  v.  Tottruham  and  Forest  Gate  11.  C,  L.  R.  1892, 
2  Ch.  47,  Gl  L.  J.  Ch.  215. 

Abandon7nent. 
See  Miscellaneous  cases  infra,  pp.  67  and  68. 

XII.   CONSIGNED    COMPENSATION    AND   EXPENSES. 

(Ferguson,  pp.  274-275.) 

Expenses. — Liahiliti/  of  promoters  for  expenses  of  reinvestment  of 
consigned  money.  Lands  CI.  Act,  1845  (8  Fict.  c.  19),  sects. 
67  and  79. 

In  application  by  M.  C.  trustees  for  authority  to  uplift  and 
invest  in  any  way  authorised  by  marriage  contract,  or  prescribed 
by  the  Trusts  Acts,  or  in  purchase  of  heritable  subjects,  held — 

(1)  That  the  trustees  were  "al)solutely  entitled"  under  sect. 

67  ;  bu.t 

(2)  That  under  sect.  79,  they   were   not  entitled  to  receive 

from  the  promoters  the  expenses  of  reinvestment  as 

craved. 
Opinion   that   the    promoters    are   not    liable    in    expenses   unless 
authority  is  expressly  given  to  invest  in  one  of  the   particular 
investments  there  specified. 

Glover  and  others,  Feb.  24,  1893,  30  S.  L.  E.  658. 

Expenses. — Application  of  purchase-money.     8  Vict.  c.  19, 

sect.  79.     Entail. 

In  an  application  by  an  heir  of  entail  to  uplift  money  consigned 

for  lands  compulsorily  purchased,  and  to  apply  j'/v?  tanto  in  payment 

of  a  bond  and  disposition  in  security  over  the  entailed  estate,  held 

that  the  railway  company  were  not  liable  for  expenses  incurred  in 

connection  with  the    preparation,  execution,   and  recording  of  a 

partial  discharge  and  deed  of  restriction  by  the  creditor  in  the 

bond. 

Stirling  Stuart  v.  C.  11.,  July  8,  1893,  20  R.  932,  30  S.  L.  E.  812. 
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Lands  CI.  Act,  1845. — Arbitration.     Expemes.     ArUtefs  Fee. 

Macandrew,  Wright  &  Murray  v.  N.  B.  E.,  1  S.  L.  T.  142. 

Payment  out  of  money  paid  into  Court  for  settled  land  taken. 

In  re  Smith,  Exp.  L.  &  N.  W.  11.  and  M.  11,  Nov.  19,  1888, 
L.  R.  40  Ch.  D.  .']86, 

cf.- 

In  re  Brooshooffs  Settlement,  July  13,  1889,  L.  R.  42  Ch.  D.  2.50, 
58  L.  J.  Ch.  654. 

Exp.  Perpetual  Curate  of  Bilston,  36  W.  R.  460. 

Lands  CI.  Act,  1845,  sect.  79. — Petition  for  investment  of  sum 
awarded  to  heir  of  entail  as  compensation.  Liability  of  R.  C. 
for  expenses  of  process. 

Logan  Petitioner,  Feb.  15,  1889,  26  S.  L.  R.  521. 

Compulsorij  Purchase. — lieinvestment  of  'purchase-moaey.      Costs. 
Lands  Clauses  Act  {England),  sect.  80. 

Attorney-Geneml  v.  St.  John's  Hospital,  Bath, 
L.  R.  1893,  3  Ch.  151. 

Compidsory  Purchase. — llailways  {Ireland)  Act,  1860.    Purchase-money 
lodged  in  Court.     Interest.     Annuitant.     Consent.     Costs. 

In  re  Dublin,  Wicklow,  and  IFexford  B.  C.  ex  p.  Jordan,  27  L.  R.  Ir.  79. 

XIII.  THE  COMPANY  AND  ITS  CREDITORS. 
(Ferguson,  pp.  275-277.) 

Railway  Companies  Act,  1867. — Extension  constituted  sepande 
nndcrtaldng. 

"When  ;i  receiver  and  manager  has  Ijeen  appointed  under  tlie 
Act  of  1867  the  moneys  received  l)y  him  must  be  applied  first  in 
providing  for  the  'working  expenses'  of  the  railway,  even  though 
by  a  Special  Act  a  fixed  dividend  on  shares  and  the  interest  on 
debentures  forming  the  capital  raised  for  a  particular  undertaking 
are  charged  on  the  gross  receipts  arising  from  the  traffic  of  the 
separate  undertaking  and  traffic  passing  over  both  the  separate 
undertaking  and  other  railways  of  the  company. 

Ueld  that  a  loop  line  having  been  constituted  a  "separate 
undertaking  "  and  the  capital  raised  for  it  "  separate  capital,"  yet 
the  dividend  upon  and  the  interest  of  the  separate  capital  were  not 
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"  working  expenses  "  or  "  proper  outgoings,"  and  must  be  postponed 
to  Avorking  expenses. 

Held  that  "  working  expenses  "  included  payments  for  rolling 
stock  purchased  on  the  terms  of  payment  by  instalments  at  fixed 
periods,  the  stock  not  becoming  the  property  of  the  comjiany 
until  the  complete  payment  of  all  the  instalments,  and  the  vendor 
having  the  right  to  seize  the  stock  on  default  in  payment  of  any 
one  instalment. 

In  re  Eastern  and  Midlands  R.  C,  L.  E.  45  Ch.  D.  367, 
65  L.  T.  N.  S.  668. 

Act  of  1867. — Schemes  of  arrangement  with  creditors. 

In  re  The  Brighton  and  Dyke  B.  C,  L.  R  44  Ch.  D.  28,  59  L.  J. 

Ch.  409. 
„      The  East  and  West  India  Dock  Co.,  L.  R.  44  Ch.  D.  38, 

58  L.  J.  Ch.  522. 
„      The   JFest  Lancashire  R.  C,  W.  N.  1890,  165,  63  L.  T. 

N.  S.  56. 

Scheme  of  Arrangement. — Confirmation  hy  Court.  Non-assent  of 
class  of  Preference  SJiareholders.  Rights '  'prefiidicia  lly  affected. ' ' 
Railway  Companies  Act,  1867,  sects.  6,  10,  12,  15-17. 

Held  (by  C.  A,  afF.)  that  the  assent  of  the  statutory  majority  of 
class  to  a  scheme  of  arrangement  under  the  Act  of  1867  cannot  be 
dispensed  with  under  sect.  15,  if  any  existing  right  of  that  class 
is  prejudicially  affected,  it  being  for  them  and  not  for  the  Court  to 
consider  whether  the  scheme  gives  them  such  benefits  that  their 
rights,  on  the  whole,  are  not  prejudicially  affected. 

In  re  Neath  and  Brecon  R.  C,  L.  K.  1892,  1  Ch.  349, 
61  L.  J.  Ch.  172. 

Scheme  of  Arrangement. — Sale  of  undertaking.  Bill  in  Parliament. 
Petition  to  sanction.  Railway  Companies  Act,  1867. 
A  petition  Avas  presented  for  confirmation  of  a  scheme  of 
arrangement.  Another  company  had  agi-eed  to  purchase  the 
undertaking,  and  a  bill  was  prepared  to  be  presented  in  the  session 
of  1893  to  carry  out  the  sale.  Held  that  the  Court  ought  not,  on 
behalf  of  unsecured  creditors,  to  approve  a  scheme  on  the  hvpo- 
tliesis  that  a  Bill  before  rarliamcnt  would  pass  into  law,  and  that 
petition  must  stand  over,  with  liberty  to  appl}'. 

In  re  Eastern  and  Midlands  Co.,  67  L.  T.  N.  S.  711. 
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Ilailway  Companies  Ad,  1867,  sect.  2-i.— Debenture-holders. 

Surjdns  laud. 

Sect.  23  of  the  Eailway  Companies  Act,  1867,  does  not  give  to 

creditors  of  a  railway  company  in  respect  of  mortages,  bonds,  or 

debenture  stock,  any  lien  or  charge  which  they  did  not  possess 

before  the  Act,  so  as  to  entitle  them  to  payment  in  priority  out  of 

the  proceeds  of  surplus  lands  of  the  company  which  have  been 

sold  on  the  application  of  the  judgment  creditors  of  the  company. 

In  re  Hull,  Barnslcy  and  West  Biding  Junction  R.  C,  Nov.  13,  1888, 

L.  R.  40  Ch.  D.  119,  58  L.  J.  Ch.  75. 

Debenture-holders.— First  charge.     Gross  traffic  receipts.     "  JForJcing 

expenses." 

Proffiitt  V.  The  JVye  It.  C,  May  4,  1891,  64  L.  T.  N.  S.  669. 

XIV.  JURISDICTION    AND    ARBITRATION. 

(Ferguson,  pp.  277-278.) 

Procedure. — Sendee.  Scotch  liailway  Co.  hating  part  of  its  line  in 
England.  Ilailicay  CI.  {England)  Act,  1845,  sect.  138. 
Companies  CI.  Cons.  {England)  Act,  sect.  135. 

A  Scotch  railway  company,  the  head  office  of  which  was  in 
Scotland,  had  a  short  part  of  its  line  in  England.  The  Railways 
Clauses  Act  was  incorporated  with  the  Special  Act  of  the  company 
so  far  as  related  to  the  English  part  of  the  line. 

Held,  reversing  Q.  B.  D.,  that  service  of  a  writ  made  at  the 
most  important  office  of  the  comijany  on  the  English  part  of  its 
line  must  be  set  aside,  since — 

(1)  The  defendants  were  prima  facie  a  Scotch  company,  and 

the  incorporation  of  the  English  Act  was  for  a  limited 
purpose,  and  the  fact  that  a  part  of  the  line  was  in 
England  did  not  make  them  an  English  company, 

(2)  The  defendants'  principal  office  was   that  at  which  the 

control  and  management  of  the  undertaking  was 
carried  on,  and  the  service  at  Carlisle  was  consequently 
not  service  at  the  principal  office  within  sect.  135  of 
the  Companies  CI.  Cons.  Act,  1845. 

(3)  The  application  of  order  ix.  2,  8,  was  excluded  by  the 

incorporation    in    the    Special   Act   of    the    statutory 
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provisions  relating  to  service  of  process  contained  in 
the  Companies  CI.  Cons.  (Scotland)  Act,  1845. 
WiUon  V.  C.  11.  (5  Ex.  822)  dissented  from. 

Fahner  v.   C.  11,  L.  E.  1892,  1  Q.  B.  82.3,  rev.  G07. 

Arhitration. 

Hoiv  far  Court  excluded  hy  agreement  to  go  to  arhitration  under  Act 

of  1859. — JFh  en  parti/  barred  from  insisting  on  arhitration. 

Held  that  Court  not  deprived  of  jurisdiction  if  neither  party 
insists  on  arbitration. 

L.  C.  c(:  D.  n.  C.  V.  ,S'.  E.  II.  6'.,  Nov.  6,  1888, 
L.  R.  40  Ch.  D.  100,  58  L.  J.  Ch.  75. 

XV.  VALUATION    AND    TAXATION. 

(Ferguson,  pp.  278-283.) 

Valuation  Acts. — Lands  acquired  fw  railway.  Embanhment.  Whetlicr 
valued  hy  hurgh  or  railway  assessor.  Unfnished  raihcay. 
A  plot  of  ground  within  a  burgh  had  been  acquired  by  a 
railway  company  whose  Act  provided  that  the  lands  from  time 
to  time  acquired  should  "for  all  purposes  of  tolls,  rates,  and 
charges,  and  for  all  purposes  whatsoever,  be  the  undertaking 
railway  works,  and  propertj-  of  the  company."  Part  of  the  ground 
had  been  used  in  the  construction  of  a  railway  embankment,  the 
remainder  being  covered  with  the  debris  caused  by  its  formation. 
The  burgh  assessor  had  included  the  subjects  in  his  valuation  on 
the  ground  that  they  were  not  "wholly  occupied  by  the  railway 
and  works,"  and  that  the  railway  was  still  unfinished.  The 
Valuation  Committee  sustained,  but  on  api)eal  the  Court  held  that 
as  the  ground  in  question  formed  part  of  the  undertaking  of  a 
railway  company  within  the  meaning  of  sections  20  and  21  of  the 
Lands  Valuation  Act,  1854,  the  burgh  assessor  had  no  duty  in 
regard  to  it  and  the  determination  was  wrong. 

Forth  Bridge  Jl.  C.  v.  Assessor  for  Queensferry,  (rep.)  June  14,  1889, 
16  R.  797,  Jan.  31,  1889,  26  S.  L.  R.  533. 

Income  Tax. — Expenditure  on  permanent  improvements.     Deduction 
from  revenue. 

A  railway  company  in  making  their  return  for  assessment  of 
income-tax  ckiimed  as  deductions  from  the  revenue  of  the  year  of 
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assossiiiL'iit,  (^1)  a  suiu  cxpemlcd  upon  tlu'  iiiiiirov  onuMit  of  tlic 
perinaucut  way  of  a  lino  of  railway  which  they  hail  aei|uii'e(l  and 
amalgamated  with  their  eoneevn  in  (ir(h'r  to  hiiiiLi;  it  up  to  the 
standard  of  tiie  rest  of  the  lino;  (l')  a  sum  re|n  csent  iii'j;  the  cost  of 
the  extra  vveiglit  in  relaying  part  of  the  main  line  with  steel  in 
place  of  iron  rails  and  with  chairs  of  additional  weight.  In  the 
books  of  the  company  these  snnis  were  charged  against  capital. 
The  Commissioners  of  Income  Tax  disallowed  the  sums  as  deduc- 
tions from  revenue,  holding  that  they  were  properly  chargeable 
to  capital.     On  appeal  the  Court  ailirmed  their  determination. 

11.  U.  V.  Bfccial  Conirs.  of  Income-Ta.r,  -Inly  10,  18S«),  IG  II.  950, 
2G  S.  L.  R.  057. 

Income- 2\ix. — Kailway  company  yielding  no  profit  but  paying 
interest  on  capital.  Income-Tax  Acts  1842  &  1853,  Customs  and 
Inland  Revenue  Act,  1888. 

Judgment  by  Lord  IFellwood,  Ordinary,  17th  Oct.  1890. 

Lord  Advocate  v.  Forth  Brid;je  11  C,  28  S.  L.  11.  570. 

IMliroi/  Tunnel. — Land  tax.     Liahiliti/  to  assessment. 
'' Hereditaiucnt."     38  Geo.  III.  c.\^,  sect.  4. 

The  Special  Act  of  an  underground  railwa\  ((inipany  |)io\ided 
that  with  respect  to  any  of  the  lands  taken  which  were  in  or  under 
the  roadwa}'  or  footAvay  of  any  street,  the  company  should  not  be 
required  wholly  to  take  these  lands  or  any  part  of  the  surface 
thereof,  but  they  might  approi)riate  and  use  the  subsoil  and  under- 
surface  of  any  such  roadwa}'  or  footway. 

The  compau}'^  constructed  a  tunnel  under  the  roadway  and 
footway  of  a  public  street.  In  doing  so,  they  removed  the  subsoil 
and  built  an  arch  in  brickwork,  with  walls  foui'  or  live  feet  thick, 
the  foundation  being  permauentl}'  built  in  the  soil.  'The  rails  of 
the  railway  wt're  laid  at  the  bottom  of  the  areh.  After  the  tuiniel 
was  constructed,  the  eom[)any  had  the  sole  use  and  occupation  of 
it  for  the  purj)oses  of  their  railway. 

//t'A/ that  the  right  or  interest  of  the  company  in  the  tunnel 
was  a  "hereditament.'' 

Held  Ov/Lord  Ksher,  I\l.  R.,  .^-  Kay.  L.  J.(Lope.s,  L.  J.,  diss.))  that 
the  company  were  chargeable  with  land  tax  in  respect  of  tlie  tunnel. 

Metropolitan,  R  C.  v.  Fonier,  Nov.  12,  1891,  L.  R.  1892,  1  (,).  P,. 
105.  Decision  aff.  by  11.  L.,  L.  R.  1893,  A.  C.  416, 
02  L.  J.  Q.  B.  553. 
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Income-Tax . — Annuity  from  Government.      A];qjlication  of  balance 
to  repayment.     Itevenue. 

Jl.H.ir.  Ike  Nizam  State  E.   C.  v.   Pryatt,  Jan  20,  1890, 
L.  R.  24  Q.  B.  D.  548,  59  L.  J.  Q.  B.  430. 

Sanitary  Itate. — Partial  exemption  of  raihmy  company. 
Kennedy  v.  U.  S.  &  W.  R.,  30  L.  R.  Ir.  685  and  690. 

Poor  Ikite. — Deficiency.     "  General  Purposes  Bate." 
JBurrup  v.  L.  &  S.  JV.  P.,  64  L.  T.  N.  S.  112. 

Bating. — Liability  of  railway  company  in  respect  of  ancient 

river  formed  into  a  canal. 

M.  S.  &  L.  B.  C.  V.  Assessment  Committee  of  Doncaster  Union. 

69  L.  T.  N.  S.  350. 

XVI.  MISCELLANEOUS  CASES. 

Parliamentary  Deposit. — Motion  by  lender.     Promotion  expenses. 

Sect.  65,  Co.  CI.  Cons.  {Enrj.)  Act,  1845. 

Cnthill  V.  Shropshire  Bailways  Co.     W.  N.  (1891)  65, 

7  T.  L.  R.  381. 

Parliamentary  Deposit. — Bepayment.     Abandonment. 

Under  Sect.  1  of  the  Parliamentary  Deposits  and  Bonds  Act, 
1892,  the  Court  has  no  jurisdiction  to  make  an  order  for  the 
repayment  of  a  Parliamentary  deposit  until  the  time  limited  foi- 
the  completion  of  the  company's  undertaking  has  expired,  even 
though  the  company's  compulsory  powers  for  the  purchase  of 
land  have  expired,  and  they  have  raised  no  capital,  and  have  taken 
no  stops  to  ucquire  land,  and  have  passed  a  resolution  to  abandon 
the  undertaking. 

Ex  parte  Chambers,  Nov.  10,  1892,  L.  R.  1893,  1  Ch.  47, 
62  L.  J.  Ch.  78. 
Cf- 

In  re  Uxbridge  and  Bickmansworfh  B.  C,  Jan.  IS,  1890,  L.  R.  43 

Ch.  D.  536,  59  L.  J.  Ch.  409. 
In  re  Colchester  Tramicays  Co.,  L.  R.  1893,  1  Ch.  309. 
In  re  Mancliester,  Middleton,  and  District  Tr.  Co.,  L.  R.  1893, 

2  Ch.  638. 
Ex.  p.  Bradford  and  District  Tr.   Co.,  L.  R.   1893,   3  Ch.  463, 
62  L.  J.  Ch.  668. 


68  FIVE   YEARS'  RAILWAY  CASES,  1889- 1893 

Abandonment  of  ruiilii-ay.     Parliamentary  Deposit.     Rights 
of  creditors  and  promoters. 
Ill  re  Ennishillen  &  Bimdoran  E.  C,  Nov.  19,  1890,  25  L.  R  Ir. 

472. 
Govt.  Guarantee  of  7  per  cent,  on  Capital. — Interest  at  7  per  cent,  on 
preference  shares  payable  out  of  gtiaranteed  moneys  and  earn- 
ings. Govt,  guarantee  held  applicable  to  ivorhing  expenses 
and  maintenance  of  raihvay,  and  not  apipropriated  to  pay 
preference  dividends. 

Clifford  V.  Imperial  Brazilian  R.  C,  GO  Tj.  T.  N.  S.  60. 

Capital  contributed  equally  by  tivo  companies. — Mode  of  contribution 
by  each  company  toioards  payment  of  4t  per  cent,  dividend 
thereon. 

Metropolitan  Railway  Acts,  1879  and  1880. 

Metr.  Dist.  R.  C.  v.  Metr.  R.  C,  5  T.  L.  R.  394  (H.  L.). 

Debentures. — lund  raised  by.     Application  of  Interest  on. 
Pope  V.  M.  &  S.  IF.  J.  R.  C,  6  T.  L.  R.  404. 

Debentures. — Issue  at  a  discount.     Is  legal. 

Webb  V.  Shropshire  R.  C,  L.  R  1893,  3  Ch.  307, 

69  L.  T.  N.  S.  533. 

Payment  of  Dividend  to  Shareholders  out  of  Capital. — Rolling  stock. 

Wear  and  tear  of.     Discretion  of  directors  to  replace. 

Kehoe  v.  Waterford  &  Limerick  R.  C,  April  18,  1888, 

21  L.  R  Ir.  221. 

Companies  Clauses  (Eng.)  Act,  1845,  sect.  l^. — Transmission 

of  shares  in  consequence  of  death. 

Barton  v.  L.  &  N.  W.  R.,  Nov.  26,  1889,  L.  R  24  Q.  B.  D.  77, 

59  L.  J.  Q.  B.  33. 

Railway  Stock. — Certificate,  possession  of.     Certification  of  transfer. 

Equitable  otvnership.     Priority. 

Kelly  V.  Munster  &  Leinster  Bank,  29  L.  R.  Ir.  19  and  41. 
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APPENDIX. 

Railway  Statutes  subsequent  to  1888. 

^ct  of  Sederunt  for  regulating  Appeals  from   the  Hailway  and 
Canal  Commission. 

Railicay  and  Canal  Commission  Rules. 

List  of  Cases. 

Index  to  Supplement. 

I. 

Eegulation  of  Railways  Act,  1889. 
52  &  53  Vict.     Ch.  57. 

Arrangement  of  Sections. 

Section. 

1.  Power  to  order  certain  provisions  to  be  made  for  public  safety. 

2.  Enforcement  of  orders  of  Board  of  Trade. 

3.  Issuing  debenture  stock  to  meet  expenses  incurred  under  this 

Act. 

4.  Returns  of  overtime  to  Board  of  Trade. 

5.  Penalty  for  avoiding  payment  of  fare. 

6.  Passenger  ticket  to  have  fare  printed  thereon. 

7.  Power  to  make  byelaws  as  to  stations. 

8.  Short  title. 

An  Act  to  amend  the  Regulation  of  Railways  Acts  ;  andfo^- 
other  purposes. — [SO^/i  August  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

I. — (1.)  The  Board  of  Trade  may  from  time  to  time  order  a  roworto 
railway  company  to  do,  within  a  time  limited  by  the  order,  and  provisions 
subject  to  any  exceptions  or  modifications  allowed  by  the  order,  for^,!iibi1c'' 
any  of  the  following  things  :  s.niety. 

(<()  To  adopt  the  block  system  on  all  or  any  of  their  rail- 
ways open  for  the  public  conveyance  of  passengers ; 
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{h)  To  i)rovi(le  for  the  interlocking  of  points  and  signals 

on  or  in  connection  with  all  or  any  of  such  railways ; 
(c)  To  provide  for  and    use  on   all   their  trains  carrying 
passengers  continuous  brakes  complying  Avith  the  fol- 
lowing requirements,  namely  : 

(i.)  The  brake  must  be  instantaneous  in  action,  and 
capable  of  being  applied  by  the  engine-driver  and 
guards ; 
(ii.)  The  brake  must  be  self-applying  in  the  event  of 

any  failure  in  the  continuity  of  its  action ; 
(iii.)  The  brake  must  be  capable  of  being  applied  to 
every  vehicle  of  the  train,  Avhether  carrying  passen- 
gers or  not ; 
(iv.)  The   brake   must   be    in    regular   use    in   daily 

working ; 
(v.)  The  materials  of  the  brake  must  Ije  of  a  durable 
character,  and  easily  maintained  and  kept  in  order. 
In  making  any  order  under  this  section  the   Board  of  Trade 
shall  have  regard  to  the  nature  and  extent  of  the  traffic  on  the 
railway,  and  shall,  before  making  any  such  order,  hear  any  com- 
pany or  person  whom  the  Board  of  Trade  may  consider  entitled 
to  be  heard. 
T:nforceinciit        H.  If  default  is  made  in  compliance  with  any  order  made  by 
itou^^'of  "*^   the  Board  of  Trade  in  pursuance  of  the  last  foregoing  section,  the 
'^'^'^''"  Railway  and  Canal  Commission  may,  on  the  application  of  the 

Board  of  Trade,  enjoin  obedience  to  the  order,  and  thereupon  the 
order  may  be  enforced  as  if  it  were  made  by  the  Commission  for 
the  purpose  of  carrying  into  effect  any  of  the  provisions  of  the  Acts 
under  which  the  Commission  have  jurisdiction. 
Issuing  III.  Whenever  any  railway  company  shall  be  ordered  by  the 

stf^ck  to"^"     Board  of  Trade  to  provide  any  appliances,  or  execute  any  works, 
nie(!t  i-x-       Qp  incur  any  expenditure  under  the  provisions  of  this  Act  which 
•Mmed  under  would  propcrly  bc  chargcablo  to  capital  account,  it  shall  be  lawful 
this  Act.       ^^^  ^^^j^  company  to  furnish  to  the  Board  of  Trade  an  estimate  of 
the  cost  of  providing  such  appliances,  executing  such  Avorks,  and 
carrying  out  such  order  generally,  and   thereupon  the  Board  of 
Trade  shall,  upon  the  application  of  the  company,  fix  and  determine 
the  amount  which  would  properly  be  capital  expenditure,  and  the 
company  may  from  time  to  time  issue  debentures  or  debenture 
stock   in    priority  to   or   ranking  pari  passu   with    any    existing 
debentures  or  del^enture  stock  of  such  company  bearing  interest  at 
a  rate  not  exceeding  five  per  cent,  per  annum  to  an  amount  not 
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exceeding  the  sum  so  fixed  and  determined,  and  any  money  raised 
under  the  provisions  of  this  section  shall  be  applied  in  carrying 
out  such  requirements  of  the  Board  of  Trade  and  to  no  other 
purpose  Avhatsoever,  and  no  other  authority  save  the  certificate  of 
the  Board  of  Trade  shall  be  requisite  to  authorise  and  validate  the 
issue  of  such  debentures  or  debenture  stock 


IV  —CI  )  Every  railway  company  shall  make  to  the  Board  of  Retnmsof 

\'  -^  •'  ,  -1  1  1.     c  overtime 

Trade  periodical  returns  as  to  the  persons  in  the  employment  ot  to  Board  of 
the  company  whose  duty  involves  the  safety  of  trains  or  passen- 


gei's,  and  who  are  employed  for  more  than  such  number  of  hours 
at  a  time  as  may  be  from  time  to  time  named  by  the  Board  of 
Trade. 

(2.)  The  returns  shall  be  delivered  at  such  intervals,  and  shall 
be  in  such  form,  and  contain  such  particulars,  as  the  Board  of 
Trade  from  time  to  time  direct. 

(3)  The  provisions  of  sections  nine  and  ten  of  the  Eegulation  34&35Vict. 
of  Railways  Act,   1871,  Avith  respect  to  penalties,  shall  apply  to  *"• '  " 
returns  under  this  section. 

v.— (1.)  Every  passenger  by  a  railway  shall,  on  request  by  an  Pendtyjor 
officer  or  servant  of  a  railway  company,  either  produce,  and  if  so  payment 
requested  deliver  up,  a  ticket  showing  that  his  fare  is  paid,  or  pay  ° 
his  fixre  from  the  place  whence  he  started,  or  give  the  officer  or 
servant  his  name  and  address ;  and  in  case  of  default  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

(2.)  If  a  passenger  having  failed  either  to  produce,  or  if 
requested  to  deliver  up,  a  ticket  showing  that  his  fere  is  paid,  or 
to  pay  his  fare,  refuses,  on  request  by  an  officer  or  servant  of  a 
railway  company,  to  give  his  name  and  address,  any  officer  of  the 
company  or  any  constable  may  detain  him  until  he  can  be  con- 
veniently brought  before  some  justice  or  otherwise  discharged  by 
due  course  of  law. 

(3.)  If  any  person — 

(«.)  Travels  or  attempts  to  travel  on  a  railway  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid  payment 
thereof ;  or 

(5.)  Having  paid  his  fare  for  a  certain  distance,  knowingly  and 
wilfully  proceeds  by  train  beyond  that  distance  without 
previously  paying  the  additional  fare  for  the  additional 
distance,  and  Avith  intent  to  avoid  payment  thereof ;  or 

(c.)  Having  failed  to  pay  his  fore,  gives  in  reply  to  a  request  by 
an  officer  of  a  raihvay  company  a  ftvlse  name  or  address, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
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forty  shillings,  or,  in  the  case  of  a  second  or  subsequent  offence, 
either  to  a  fine  not  exceeding  twenty  jiounds,  or  in  the  discretion 
of  the  court  to  imprisonment  for  a  term  not  exceeding  one  month. 
(4.)  The  liability  of  an  offender  to  punishment  under  this 
section  shall  not  prejudice  the  reco^"ery  of  any  fare  payable  by 
him. 

VI.  From  and  after  a  date  to  be  fixed  by  order  of  the  Board 
of  Trade,  and  subject  to  such  exceptions,  if  any,  as  may  be 
allowed  l)y  such  order,  every  passenger  ticket  issued  by  any 
railway  company  in  the  United  Kingdom  shall  bear  upon  its  face, 
jirinted  or  written  in  legible  characters,  the  fare  chargeable  for 
the  journey  for  Avhich  such  ticket  is  issued,  and  any  railway 
company  issuing  any  passenger  ticket  in  contravention  of  the 
provisions  of  this  section  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  every  ticket  so  issued,  to  be  recovered  on 
sv;ramary  conviction. 

VII.  The  power  conferred  on  a  railway  company  by  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  and  the  IJailways  Clauses 
Consolidation  Act  (Scotland),  1845,  to  make  byelaws  subject  to 
disallowance  by  the  Board  of  Trade,  shall  include  poAver  to  make 
byelaws  for  maintaining  order  in,  and  regulating  the  use  of,  railway 
stations  and  the  approaches  thereto. 

VIII. — (1.)  This  Act  may  be  cited  as  the  liegulation  of  Kail- 
ways  Act,  1889. 

(2.)  This  Act  and  the  Regulation  of  Railways  Acts,  1840  to 
1871,  may  be  cited  collectively  as  the  Regulation  of  Railways 
Acts,  1840  to  1889. 


The  LiCxHT  Railways  Ireland  Act,  1889. 

52  &  53  Vict.  c.  66. 

[This  Act  does  not  extend  to  Scotland.) 


Raiiavays  Ireland  Act,  1890. 
53  &  54  Vict.  c.  52. 
{This  Act  does  not  extend  to  Scotland.) 
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Railway  and  Canal  Traffic  (Provisional  Orders) 

Amendment  Act,  1891. 

54  Vict.  c.  1 2. 

An  Ad  to  remove  doubts  as  to  the  Powers  of  Public  Bodies  in 
reference  to  Frovisional  Order  Bills  under  the  Fankmy  and 
Canal  Trap'  Ad,  1888.     [11th  Mny  1891.] 

AVherfas  hy  an  Act  of  the  thirty-fifth  and  thirty-sixth  years 
of  the  reign  of  Her  present  Majesty,  chapter  ninety-one,  intituled 
"An  Act  to  authorise  the  application  of  funds  of  municipal  cor- :)5  &  30  Vict. 
porations  and  other  governing  bodies  in  certain  cases,"  hereinafter 
referred  to  as  the  Borough  Funds  Act,  authority  is  given  to  the 
council  of  any  municipal  borough,  the  board  of  health,  local  board, 
commissioners,  trustees,  or  other  body  acting  under  any  general 
or  local  Act  of  Parliament  for  the  management,  improvement, 
cleansing,  paving,  and  lighting,  and  otherwise  governing  places  or 
districts,  to  apply  the  borough  fund  or  rate,  or  other  the  public 
funds  or  rates  under  the  control  of  any  such  governing  body,  to 
the  payment  of  the  costs,  charges,  and  expenses  of  promoting  or 
opposing  any  local  and  personal  Bill  or  Bills  in  Parliament : 

And  whereas  by  the  Local  Government  Act,  1888,  and  the  .31  &  52  vict. 
Local  Government  (Scotland)  Act,  1889,  the  county  council  of  an  52  &'53  vict. 
administrative  county  has  the  same  powers  of  opposing  Bills  in  *^"  "''"■ 
Parliament  as  are  conferred  on  the  council  of  a  municipal  borough, 
by  the  above-recited  Act  of  the  thirty-fifth  and  thirty-sixth  years 
of  Victoria,  chapter  ninety-one  : 

And   whereas   by   the    Borough    Funds    (Ireland)   Act,    1888,  si  &  52  Vict. 
similar  powers  Avere  conferred  upon  governing  bodies  in  Ireland  : 

And  whereas  by  the  Railway  and  Canal  Traffic  Act,  1888,  it  •'ji  &  52  vict. 
was,  among  other  things,  provided  that  if  while  any  Bill  to  confirm 
a  Provisional  Order  hy  the  Board  of  Trade,  under  section  twent}'- 
four  of  that  Act,  be  pending  in  either  House  of  Parliament  a 
petition  be  presented  against  the  Bill,  or  any  classification  and 
schedule  comprised  therein,  the  Bill,  so  Itvr  as  it  relates  to  the 
matter  petitioned  against,  should  be  referred  to  a  select  committee, 
or,  if  the  two  Houses  of  Parliament  think  fit  so  to  order,  to  a  joint 
committee  of  such  Houses,  and  the  petitioner  should  be  allowed  to 
appear  and  oppose  as  in  the  case  of  a  private  Bill ;  and  further,  it 
Mas  by  the  said  Act  provided  that  the  Act  of  Parliament  con- 
firming any  Provisional  Order  made  under  that  section  should  be 
■a  public  general  Act : 
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And  -whereas  doul)ts  have  been  entertained,  whether  in  view  of 
the  said  enactment  governing  bodies,  as  defined  l)y  the  Borough 
Funds  Act  and  the  Borough  Funds  (Irehind)  Act,  1888,  re- 
spectively, and  county  councils  have  power  to  apply  the  funds  or 
rates  under  their  control,  in  opposing  or  subscribing  towards  the 
oi:)position  of  any  Bill,  to  confirm  any  Provisional  Order  made 
under  section  twenty-four  of  the  liailway  and  Canal  Traffic  Act, 
1888,  and  it  is  expedient  that  such  doubts  should  be  removed  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 

Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 

by  the  authority  of  the  same,  as  follows  : 

Powers  of  I.  Every  governing  body  within  the  meaning  of  the  Borough 

bodt^wfd     Funds  Act  or  the  Borough  Funds  (Ireland)  Act,  1888,  and  every 

councL        county  council  shall  be  entitled  to  be  a  petitioner,  and  to  appear 

mice  to^BUis '^nd    opposc   any    Bill    to    confirm    any    i^'ovisional    Order  made 

for  confirm-   under    sectiou    twenty-four    of   the    Kailway   and    Canal    Traffic 

iiig  Pro-  "^  "'  .  ,.  , 

visional         Act,  1888,  and  to  provide,  or  contribute  towards  provuhng,  the 

Orders  made  '      ,  ^  .   .  „  .^.  .      c    .-t 

under  expcuses  of  thc  appearance  or  opposition  ot  a  petitioner  out  oi  tne 

c!2^.".  24!^'  funds  or  rates  under  their  respective  control,  as  if  the  Bill  for 
confirming  siich  Provisional  Order  Avere  a  local  or  personal  Bill 
within  the  meaning  of  section  two  of  the  Borough  Funds  Act,  or 
of  section  three  of  the  Borough  Funds  (Ireland)  Act,  1888;  and 
the  provisions  of  the  said  last-mentioned  Acts,  respectively,  shall 
apply  to  au)^  such  appearance  or  opposition,  and  to  any  expenses 
incurred  or  to  be  incurred  in  relation  thereto  :  Provided  that  in 
the  case  of  a  county  council  no  consent  of  owners  and  ratepayers 
shall  l)e  required. 
Short  title.  II.  This  Act  may  be  cited  as  the  Railway  and  Canal  Traffic 

(Provisional  Orders)  Amendment  Act,  1891. 

Transfer  of  Railways  Ireland  Act,  1891. 

54  &  55  Vict.  c.  2. 

{Tim  Ad  does  not  extend  to  Scotland.) 

Railway  and  Canal  Traffic  Act,  1892. 

55  &  56  Vict.  c.  44. 

An  Act  to  amend  tlie  lUdhvaij  and  Canal  Traffic  ylct,  1888. 

[27th  June  1892.] 

51  &  52  Vict.        Whereas  by  section  twenty-four  of  the  Railway  and  Canal 

Traffic  Act,  1888  ;  it  is  provided  that  after  thc  commencement  of  the 

session    of  Parliament  next   after    that   in    which   the  report   of 
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the  Board  of  Trade,  with  respect  to  a  chissificatioii  of  traffic  and 
schedule  of  rates  and  charges  has  been  submitted  to  Parliament, 
the  Board  of  Trade  may  embody  in  a  Provisional  Order  such 
classification  and  schedule  as  in  the  opinion  of  the  Board  of  Trade 
ought  to  be  adopted,  and  procure  a  Bill  to  be  introduced  to  confirm 
the  Order,  and  it  is  expedient  to  amend  this  provision  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
l)y  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

I.  A  Provisional  Order  in  pursuance  of  sub-section  seven  of  Time  for 
section  twenty-four  of  the  Railway  and  Canal  Traffic  Act,  1888,  for  Provi- 
may  be  made,  and  a  Bill  to  confirm  the  same  may  be  introduced,  swnai  Order, 
at  any  time  after  hearing  the  parties  as  provided  in  sub-section 

four  of  the  said  section. 

II.  This  Act  may  be  cited  as  the  Railway  and  Canal  Traffic  Short  title. 
Act,  1892. 

Railway  Regulation  Act,  1893. 
56  &  57  Vict.  c.  29. 

An  Ad  to  amend  the  Law  with  respect  to  tlie  Hours  of  Labour  of 
Railxmy  Servants.     [27th  July  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lord's  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

I. — (1.)  If  it  is  represented  to  the  Board  of  Trade,  by  or  on  schedule  of 
behalf  of  the  servants,  or  any  class  of  the  servants  of  a  railway  labour  of 
company,  that  the  hours  of  labour  of  those  servants,  or  of  that  servants, 
class,  or,  in  any  special  case,  of  any  particular  servants  engaged 
in  working  the  traffic,  on  any  part  of  the  lines  of  the  company,  are 
excessive,  or  do  not  provide  sufficient  intervals  of  uninterrupted 
rest  between  the  periods  of  duty,  or  sufficient  relief  in  respect  of 
Sunday   duty,    the   Board   of  Trade   shall    iu(|uirc   into   the    re- 
presentation. 

(2.)  If  it  appears  to  the  Board  of  Trade,  either  on  such  repre- 
sentation or  otherwise,  that  there  is,  in  the  case  of  any  railway 
company,  reasonable  ground  of  complaint  Avith  respect  to  any  of 
the  matters  aforesaid,  the  Board  of  Trade  shall  order  the  company 
to  submit  to  them  A\-ithin  a  period  specified  by  the  Board,  such  a 
schedule  of  time  for  the  dutv  of  the  servants,  or  of  any  class  of 
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the  servants,  of  the  company,  as  will  in  the  opinion  oi"  the  Board 
hring  the  actual  hours  of  Avork  within  reasonable  limits,  regard 
being  had  to  all  the  circumstances  of  the  traffic  and  to  the  nature 
of  the  work. 

(3.)  If  a  railway  company  fail  to  comply  with  any  such  order, 
or  to  enforce  the  provisions  of  any  schedule  submitted  to  the 
Board,  in  pursuance  of  any  such  order  and  approved  by  the  Board, 
the  Board  may  refer  the  matter  to  the  Kailway  and  Canal  Com- 
mission, and  thereupon  the  Eailway  and  Canal  Commission  shall 
have  jurisdiction  in  the  matter,  and  the  Board  may  appear  in 
support  of  the  reference,  and  the  Commissioners  may  make  an 
order  requiring  the  railway  company  to  submit  to  the  Commission, 
within  a  period  specified  by  the  Commission,  such  a  schedule  as  will, 
in  the  opinion  of  the  Commission,  bring  the  actual  hours  of  work 
within  reasonable  limits. 

(■4.)  If  a  railway  comi)any  fail  to  comply  with  any  order  made 
by  the  Kailway  and  Canal  Commission  in  pursuance  of  this  section, 
or  to  enforce  the  provisions  of  any  schedule  submitted  to  the 
Railway  and  Canal  Commission  in  pursuance  of  any  such  order, 
and  approved  by  that  Commission,  the  company  shall  be  liable  to 
a  fine  not  exceeding  one  hundred  pounds  for  every  day  during 
Avhich  the  default  continues. 
5i&5'jviet.  (5.)  The  Kailway  and  Canal  Traffic  Act,  1888,  shall  apply  in 
the  case  of  any  jurisdiction  exercised,  or  order  made  by  the  Rail- 
way and  Canal  Commission  iinder  this  Act,  as  if  it  were  exercised 
or  made  under,  or  for  the  purposes  of  that  Act :  Provided  that 
notwithstanding  anything  in  section  five  of  that  Act,  the  juris- 
diction of  the  Commission  for  the  purposes  of  this  Act  may  be 
exercised  by  the  two  appointed  Commissioners. 

(6.)  The  Board  of  Trade  and  the  Railway  and  Canal  Com- 
mission respectively,  may  from  time  to  time  rescind  or  vary 
any  order  made  by  them  under  this  section,  and  make  such 
supplemental  orders  as  the  circumstances  of  the  case  may  appear 
to  require. 

(7.)  This  Act  shall    not   apply   to  any  servant   of  a   railway 
company  Avho  is,  in  the  opinion  of  the  Board  of  Trade,  wholly 
employed  cither  in  clerical  Avork  or  in  the  company's  workshops. 
Annual  II.  A  report  of  all  proceedings  under  this  Act  shall  be  made 

padia.nent.   annually  to  Parliament  by  the  Board  of  Trade. 

III.  This  Act  may  be  cited  as  the  Kailway  Regulation  Act, 
1893,  and  shall  1)e  read  with  the  Kailway  Regulation  Acts,  1840 
to  1889. 


Short  title. 
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Conveyance  of  Mails  Act,  1893. 

56  &  57  Vict.,  Ch.  38. 

Aruangemknt  of  Sections. 

Section. 

1.  Differences  as  to  rcnumerntiou  for  conveyance  of  mails. 

2.  Carriage  of  mails  on  tramways. 

3.  Carriage  of  mails  on  tramroads. 

4.  Determination  of  differences. 

5.  Definitions. 

6.  Short  title. 

An  Ad  to  make  fmilier  provision  for  the  Conreyauxe  of  Her  Majesti/s 
Mails.     [24th  August  1893.] 

Be  it  enacted  by  the  (Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temi)oral, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

I.  Where  under  any  Act  relating  to  the  conveyance  of  mails  or  Difierences 
under  the  Post  Office  (Parcels)  Act,  1882,  it  is  provided  that  any  l^enuioTfoV 
matter  of  difference  relating  to  any  remuneration  or  compensation  of  maiu"'^'^ 
to  be  paid  by  the  Postmaster-General  to  any  railway  company  shall  ''^  *  *^  ^'''^'• 
be  referred  to  arbitration,  that  matter  of  difference  shall  at  the 
instance  of  any  party  thereto  be  referred  to  the  Railway  and  Canal 
Commission  instead  of  to  arbiti'ation,  and  that  Commission  shall 
determine  the  same,  and  this  provision  shall  apply  to  any  matter 

of  difference  referred  to  in  section  eight  of  the  Post  Office  (Parcels) 
Act,  1882,  where  such  railway  companies  as  therein  mentioned,  or 
any  company  or  person  owning  a  steam  vessel,  are  or  is  one  party 
to  the  arbitration  in  like  manner  as  it  applies  to  a  difference  where 
a  single  railway  company  is  a  party  to  the  arbitration. 

II.  (1.)  Every  tramway  company,  that  is  to  say,  every  com- Carriage  of 
pany,  body,  or  person  owning  or  working  any  tramway  authorised  tramways, 
by  any  Act  passed  after  the  first  day  of  January  one  thousand  eight 
hundred   and   ninety-three,  shall,  if  required  by  the  Postmaster- 
General,  perform  with  respect  to  any  tramway  owned  or  worked  bv 

the  company  all  such  reasonable  services  in  regard  to  the  convey- 
ance of  mails  as  the  Postmaster-General  from  time  to  time  recpiires  : 
Provided  as  follows  : — 

(a.)  Nothing  in  this  section  shall  authorise  the  Postmaster- 
General  to  re(|uire  mails  in  excess  of  the  following  weights  to 
be  carried  in  or  uj^on  any  carriage,  that  is  to  say  : — 

(i.)  If  the  carriage  is  conveying  or  intended  to  convey 
jjassengers,  and  not  goods  or  parcels,  then  in  excess  of 
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the  niiiximuni  weight  for  the  time  being  fixed  for  the 
higgage  of  ordinary  passengers ;  and 
(ii.)  If  the  carriage  is  conveying  or  intended  to  convey 
parcels  only,  then  in  excess  of  such  maximum  Aveight  as 
is  for  the  time  being  fixed  for  ordinary  parcels,  or  if 
that  maximum  appeals  to  the  Postniaster-CTencral  to  be 
so  low  as  to  exclude  him  from  availing  himself  of  the 
use  of  any  such  carriage,  then  as  it  is  for  the  time  being 
fixed  by  agreement,  or  in  defaidt  of  agreement  by  the 
Railway  and  Canal  Commission, 
(iii.)  If  the  carriage  is  conveying  or  intended  to  convey 
both   parcels  and   passengers  but  not  goods,  then  in 
excess  of  the  maximum  weight  for  the  time  being  fixed 
for   ordinary  parcels,  or  for  the   luggage  of  ordinary 
passengers,  Avhichevcr  is  the  greater, 
(/y.)  Mails  Avhen  carried  in  or  upon  a  carriage  conveying  passen- 
gers shall  be  so  carried  as  not  to  inconvenience  the  passengers, 
but  so  nevertheless  that  the  custody  of  the  mails  by  any 
officer  of  the  Post  OfRcc  in  charge  thereof  shall  not  be  inter- 
fered with, 
(c.)  Nothing   in   this    section  shall    authoi'ise  the   Postmaster- 
General  to  require  any  mails  to  be  carried  in  or  upon  a 
carriage  couA^eying  or  intended  to  convey  passengers  Ijut  not 
goods  or  parcels,  except  in  charge  of  an  officer  of  the  Post 
Office  travelling  as  a  passenger. 
(J.)  If  goods  as  well  as  passengers  and  parcels  are  carried  on  the 
tramway  the  enactments  relating  to  the  conveyance  of  mails 
by  raihvay  shall,  subject  to  the  provisions  of  this  section 
apply  in  like  manner  as  if  the  tramAvay  company  were  a  rail- 
way company,  and  the  tramway  were  a  railway. 
(2.)  The  remuneration  for  any  services  performed  in  pursuance 
of  this  section  shall  be  such  as  may  be  from  time  to  time  deter- 
mined  by  agreement   between   the    Postmaster-General   and   the 
tramway  compan}',  or,  in  defixult  of  agreement  by  the  Kailway  and 
Canal  Commission,  and  this  provision  shall  have  effect  in  lieu  of 
any  provisions  respecting  remuneration  contained  in  the  enactments 
relating  to  the  conveyance  of  mails  by  raihvay  which  are  applied 
by  this  section. 

(3.)  For  the  purpose  of  this  section  a  requisition  by  the  Post- 
master-General may  be  signified  by  Avriting  under  the  hand  of  any 
person  Avho  is  at  the  time  either  Postmastei'-General  or  a  Secretary 
or  Assistant  Secretary  of  the  Post  Office,  or  the  Inspector-General 
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of  Mails ;  and  any  document  purporting  to  be  signed  by  any  such 
person  as  aforesaid  shall,  until  the  contrary  is  proved,  be  deemed, 
without  proof  of  the  official  character  of  such  person,  to  have  been 
duly  signed  as  required  by  this  section. 

III.  Every  tramroad  authorised  by  any  Act  passed  after  the  Carriage  of 
first  day  of  January  one  thousand  eight  hundred  and  ninety-three  tramroads. 
shall,  for  the  purposes  of  the  conveyance  of  mails,  be  deemed  to  be 

a  railway,  and  the  enactments  relating  to  the  conveyance  of  mails 
hy  railway  shall,  subject  to  the  provisions  of  this  Act,  apply  to 
every  such  tramroad  and  to  the  company,  body,  or  person  owning 
or  working  the  same  as  if  the  tramroad  were  a  railway,  and  the 
company,  body,  or  person  were  a  railway  company. 

IV.  Notwithstanding   anything    in  the   Railway   and   Canal  Determina- 
Trafhc  Act,  1888,  any  matter  of  difference  directed  to  be  determined  d'iflferences. 
by  the  Railway  and  Canal  Commission  under  this  Act  may  in  the 
discretion  of  the  Commission  be  heard  and  determined  by  the  two 
appointed  Commissioners,  whose  order  shall  be  deemed  to  be  the 

order  of  the  Commission,  and  subject  to  this  provision  all  pro- 
ceedings relating  to  any  such  matter  of  difference  shall  be  conducted 
by  the  Commission  in  the  same  manner  as  any  other  proceeding  is 
conducted  l)y  them  under  the  Railway  and  Canal  Traffic  Acts, 
1873  and  1888,  or  any  Act  amending  the  same,  and  any  order  of 
the  Commission  upon  any  such  difference  shall  be  enforceable  as 
any  other  order  of  the  Commission. 

v.— (1.)  In  this  Act— 

The   expression    "  mails "   has   the    same   meaning   as   in   the  Definitions. 
Regulation   of   Railways   Act,    1873,   and   includes   parcels  se  &  37  vict. 
within  the  meaning  of  the  Post  Office  (Parcels)  Act,  1882  :      45&"46Vict. 

The  expression  "Act"  means  any  Act  of  Parliament  whether  ^'  '** 
public  general,  local  and  personal,  or  private,  and  includes 
any  order   confirmed   by   any  such    Act,   and   a   certificate 
granted  by  the  Board  of  Trade  under  the  Railways  Construe-  -'  &  2s  Vict. 
tion  Facilities  Act,  1864,  and  an  Order  in  council  made  by  '^' 
the  Lord  Lieutenant  of  Ireland  under  the  Tramways  (Ireland)  ''^  &  54  vict. 
Acts,  1860  to  1891,  or  the  Railways  (Ireland)  Act,  1890  :        ^^  "'' 

The  expression  "  tramway  "  means  a  tramway  authorised  by 
an  Act  to  be  constructed  wholly  along  public  roads  or  streets 
without  any  deviation  therefrom  : 

The  expression  "  tramroad  "  means  any  tramroad  or  tramway 
which  is  not  a  tramway  as  herein-l)ofbre  defined,  and  includes 
a  tramway  or  light  railway  constructed  under  the  tramways 


8o  FIVE   YEARS  RAILWAY  CASES,  1889- 1893 

(Ireland)  Acts,  ISGO  to  1891,  or  tlie  Railways  (Tivlaiid)  Act, 

1890. 
(2.)  A  railway,  tramway,  or  tramroad  shall  bo  deemed  to  be 
authorised  by  an  Act  passed  after  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-three,  where  the  construction 
of  the  raihvay,  tramway,  or  tramroad  is  first  authorised,  or  where 
the  time  for  its  construction  is  extended,  by  an  Act  passed  after 
the  date  aforesaid. 
Short  title.  VI.  This  Act  may  be  cited   as  the   Conveyance  of  Mails  Act, 

1893. 

Light  Railways  (Ireland)  Act,  1893. 

56  &  57  Vict.  c.  50. 

l^This  Ad  does  not  extend  to  Scotland.) 

XL 

Act  of  Sederunt  for  regulating  the  procedure  in 

Appeals  under  the  Railway  and  Canal 

Traffic  Act,  1888. 

EniXBrKOH,  IM,  June.  1SS9. 

The  Lords  of  Council  and  Session,  considering  that,  by  the 
Act  51  i^'  52  Vict.  cap.  25,  they  arc  empowered  to  make  Acts  of 
Sederunt  for  regulating  the  procedure  in  appeals,  authorised  by 
said  Act,  from  the  Railway  Commissioners  to  the  Court  of  Session, 
Do  hereby  enact  and  declare  that,  on  and  after  the  fifteenth  day 
of  June  current,  the  following  rules  shall  take  eft'cct  and  be 
enforced  with  reference  to  such  appeals. 

I.  In  any  case  where  an  appeal  to  the  Court  of  Session  from 
any  judgment,  order,  or  finding  of  the  Railway  Commissioners  is 
competent  under  the  said  Act,  the  same  may  be  taken  by  lodging 
with  the  Registrar  to  the  Railway  Commissioners  a  Note  of  Appeal 
in  the  form,  or  as  nearly  as  may  be  in  the  foi-m,  set  forth  in  the 
Schedule  aj)pended  hereto. 

II.  It  shall  not  be  competent  to  appeal  against  any  judgment, 
order,  or  finding  of  the  said  Commissioners  unless  the  Note  of 
Appeal  is  lodged  with  the  Registrar,  as  above  provided,  in  the  case 
of  a  final  judgment  within  fourteen  daj^s,  and  in  the  case  of  any 
interlocutory  judgment,  order,  or  finding,  Avithin  four  days  from 
the  date  of  the  judgment,  order,  or  finding  appealed  against. 
Provided  always,  that  the  Court  may,  on  special  cause  shown, 
allow  appeals  notwithstanding  they  have  not  been  taken  within 
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the  respective  periods  above  provided.  A  finnl  judgment,  in  the 
sense  of  this  rule,  shall  mean  a  judgment  by  the  Commissioners 
disposing  of  the  whole  question  or  questions  raised  for  their 
<letermination  in  the  proceedings  in  which  such  judgment  is  pro- 
nounced ;  and  all  other  judgments,  orders,  or  findings  by  the 
Commissioners  shall  be  regarded  as  interlocutory. 

III.  The  party  appealing  shall,  Avithin  two  days  of  lodging  his 
Note  of  Appeal,  intimate  that  he  has  done  so  to  all  the  other 
parties  to  the  proceedings  in  which  the  appeal  is  taken,  l)y  sending 
to  them  a  copy  of  his  Note  of  Appeal  by  registered  letter. 

IV.  When  any  Note  of  Appeal  has  been  lodged  with  the 
Registrar  as  before  provided,  he  shall  forthwith  transmit  the  same, 
together  with  the  whole  pleadings  and  other  proceedings  before 
the  Commissioners,  to  the  Principal  Clerk  of  that  Division  of  the 
Court  to  which  the  appeal  has  been  taken,  Avho  shall  subjoin  to  the 
appeal  a  note  of  the  day  on  which  it  is  received. 

V.  The  respondent  in  any  appeal,  or  any  party  to  the  pro- 
ceedings in  which  the  appeal  is  taken,  may  insist  in  the  same  to 
the  effect  of  having  the  judgment,  order,  or  finding  appealed 
against,  altered  or  modified,  provided  that,  at  least  three  days 
before  the  appeal  is  heard,  he  shall  intimate  by  registered  letter  to 
all  parties  concerned  or  interested  in  such  alteration  or  modification, 
that  he  intends  to  do  so,  and  shall  intimate  at  same  time  the 
alteration  or  modification  for  which  he  intends  to  move. 

VI.  "Within  fourteen  da}'s  after  the  appeal  and  proceedings 
have  been  received  by  the  Principal  Clerk  of  Session,  as  aforesaid, 
the  appellant  shall  print  and  box  to  the  Court  the  Note  of  Appeal, 
the  judgment,  order,  or  finding  appealed  against,  and  such  other 
parts  of  the  proceedings  as  may  be  necessary  to  be  considered  in 
disposing  of  the  said  appeal ;  and  failing  his  doing  so,  the  appeal 
shall  be  dismissed,  unless  the  Court,  or  the  Lord  Ordinary  on  the 
Bills  in  time  of  Vacation,  shall  have  within  said  fourteen  days 
dispensed  with  sucli  printing.  The  respondent  or  other  party 
desirous  of  ol)taining  an  alteration  or  modification  of  the  judgment, 
order,  or  finding  appealed  against,  as  provided  in  Art.  5  hereof, 
shall,  before  the  day  on  which  the  appeal  is  to  be  heard,  lodge 
Avith  the  Princii)al  Clerk,  and  print  and  box  to  the  Court  a  copy 
of  the  intimation  sent  by  him,  in  terms  of  Art.  5  hereof. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner. 

John  Inglis,  I.r.B. 

F 
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SCHEDULE. 

The  A.  B.  Railway  Co.  (ot  C.  D.,  iiicrcliant  in  Glasgow,)  appeals 
against  the  judgment  (or  order,  or  finding)  of  the  Railway  Com- 
missioners, dated  the  day  of  to  the 
Division  (specify  First  or  Second)  of  the  Court  of  Session. 
(Date)                                  (Signed  by  Appellant  or  his  Law  Agent.) 

Or, 

When  a  part  only  of  the  judgment,  order,  or  finding  is  appealed 
against,  the  form  above  given  shall  be  used,  adding  the  -words  : 
"In  so  far  as  the  said  judgment  (order,  or  finding)  determines- 
that"  (specify  the  part  of  the  judgment,  etc.,  appealed  against). 


in. 

Railway  and  Canal  Commlssion  Rules,  1889,  and 
Schedule  of  Forms  and  Table  of  Fees. 

General  Rules  mtule  by  the  Commissioners  established  under  the  Statute 
51  &  52  Vict.  c.  25,  intituled  "An  Act  for  the  better  regulation 
of  Jlaihvay  and  Canal  traffic  and  for  other  purposes,"  for 
regidatincj  the  procedure  and  p)ractice  before  them. 

Intcrpiretation. 

interpreia-  ^-  ^"^  ^^®  Construction  of  these  rules   and   the  forms   herein 

tionof  referred  to,  Avords  importing  the  singular  number  shall  include  the 
plural,  and  words  importing  the  plural  number  shall  include  the 
singular  number,  and  the  folloAving  terms  shall  (if  not  inconsistent 
with  the  context  or  subject  matter)  have  the  respective  meanings 
hereinafter  assigned  to  them;  that  is  to  say,  "application"  shall 
include  complaint  under  the  Railway  and  Canal  Traffic  Act,  1854, 
and  the  Railway  and  Canal  Traffic  Acts,  1873  and  1888;  "ap- 
plicant "  shall  include  all  persons  or  authorities  authorised  to  make 
any  application  or  complaint  to  the  Commissioners ;  "  defendant " 
shall  mean  the  persons  or  company  against  whom  the  application 
or  complaint  is  made,  or  any  persons  or  authorities  who  may  appear 
in  opposition  to  such  application  or  complaint;  "solicitor"  shall 
include  any  person  entitled  under  section  51  of  the  Railway  and 
Canal  Traffic  Act,   1888,   to  practise  as  an  attorney  or  agent  in 
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proceedings  ])ef"orc  tlic  Commissioners ;  and  terms  defined  by  the 
liciilway  and  Canal  Traffic/Acts,  1873  and  1888,  shall,  unless  there 
be  something  repugnant /thereto  in  the  context,  have  in  these 
Rules,  the  same  meanings   that  are  assigned  to  them  by  those 

Acts.  / 

i 

Application  or  Complaint  to  the  Commissioners. 

2.  Every  proceeding  before  the  Commissioners,  except  proceed-  Proceedings, 
ings  under  section  14  of  the  Regulation  of  Eailways  Act,   1873,  menceti,  and 
and  sections  33  and  34  of  the  Railway  and  Canal  Traffic  Act,  1888,  appiiwtion 
and  applications  under  rules  53  and  54  of  these  rules,  shall  be  °^""^^'y- 
commenced  by  an  application  made  to  them,  which  shall  be  in 
Avriting,  or  printed,  and  signed  by  the  applicant  or  his  solicitor,  or 

in  the  case  of  a  company  or  any  of  the  authorities  mentioned  in 
section  7  of  the  Railway  and  Canal  Traffic  Act,  1888,  being 
applicants,  the  application  shall  be  signed  by  their  chairman, 
manager,  secretary,  or  solicitor.  It  shall  contain  a  clear  and 
concise  statement  of  the  facts,  the  grounds  of  application,  and  the 
relief  or  remedy  to  which  the  applicant  claims  to  be  entitled.  It 
shall  be  divided  into  paragraphs  numbered  consecutively.  It  shall 
be  indorsed  with  the  name  and  addi-ess  of  the  applicant,  and  if 
there  be  a  solicitor  acting  for  him  in  the  matter,  with  the  name 
and  address  of  such  solicitor,  and  if  he  be  an  agent  for  another 
solicitor  in  the  matter,  then  also  the  name  and  address  of  such 
other  solicitor.  The  application  shall  be  according  to  Form  No.  1 
in  the  First  Schedule  hereto,  or  to  the  like  etlect. 

3.  Every  application  made  to  the  Commissioners  under  section 
G  of  the  Regulation  of  Railways  Act,  1873,  or  section  9  of  the 
Railway  and  Canal  Traffic  Act,  1888,  shall  be  for  an  order  enjoin- 
ing the  comi:)any  complained  of  to  do  or  to  desist  from  doing  the 
acts  therein  specified. 

4.  Every  application  made  to  the  Commissioners  under  section 
8  of  the  Regulation  of  Railways  Act,  1873,  shall  be  for  an  order 
determining  the  diflerencc  referred  to  them  (with  their  consent)  in 
lieu  of  being  referred  to  arbitration,  such  consent  to  be  signified 
by  sealing  the  indorsement  on  such  application ;  which  indorse- 
ment shall  be  according  to  Form  No.  3  in  the  First  Schedule 
hereto.  The  applicant  shall  state  whether  or  not  it  is  a  case  in 
which  any  arbitrator  has  in  any  general  or  special  Act  been 
designated  b}'  his  name  or  by  the  name  of  his  office,  or  in  which 
a  standing  arbitrator  has  been  appointed  under  any  general  or 
special  Act. 
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5.  Every  application  made  to  tlie  Commissioners  under  section 
9  of  the  Ivcgulation  of  Eailways  Act,  1873,  shall  be  signed  by  all 
the  parties  to  the  difference,  or  their  solicitors,  and  shall  be  for  an 
order  determining  the  difference  referred  to  the  Commissioners 
(with  their  consent).  The  consent  of  the  Commissioners  shall  be 
signified  as  aforesaid. 

6.  Every  ajiplication  made  to  the  Commi.ssioners  under  section 
10,  sub-section  1,  of  the  Eegulation  of  Railways  Act,  1873,  shall 
be  for  the  approval  1)v  the  Commissioners  of  any  M'orking  agree- 
ment between  railway  companies,  Avhercof  they  desire  to  have  the 
Commissioners'  approval,  or  shall  ])e  for  the  exercise  of  any  other 
powers  (to  be  specified  in  the  said  ajjplication)  transferred  by  the 
said  sub-section  to  the  Commissioners  with  respect  to  the  ap})roval 
of  working  agreements.^ 

7.  Every  application  made  to  the  Commissioners  under 
section  25,  sub-section  4,  of  the  Eailway  and  Canal  Traffic  Act, 
1888,  shall  be  for  an  order  allowing  the  through  rate  or  route,  or 
through  rate  and  route  proposed  by  the  applicant  and  objected  to 
by  the  forwarding  company  or  companies. 

8.  Every  application  made  to  the  Commissioners  under 
section  25,  sub-sections  6  and  7,  of  the  Railway  and  Canal  Traffic 
Act,  1888,  shall  be  for  an  order  allowing  or  determining  (as  the 
case  may  be),  the  apportionment  of  the  through  rate  objected  to  by 
the  forwarding  company  or  companies. 

9.  Every  application  made  to  the  Commissioners  under  section 
14  of  the  Regulation  of  Railways  Act,  1873,  and  under  sections 
33  and  34  of  the  Railway  and  Canal  Traffic  Act,  1888,  may  be 
by  summons,  and  shall  be  for  an  order  \x])0\\  the  company,  against 
whom  the  application  is  made  to  keep  at  the  stations,  wharves,  or 
ports  named  in  such  summons,  a  book  or  books  of  rates  and 
distances,  and  other  particulars  required  by  those  sections  or 
either  of  them,  or  for  an  order  allowing  inspection  of  such  books, 
or  for  an  order  to  distinguish  in  the  book  or  books  in  such 
summons  mentioned,  how  much  of  the  rate  in  respect  whereof  the 
application  is  made,  is  for  the  conveyance  of  the  particular  descrip- 
tion of  traffic  therein  named  on  the  railway  or  canal  in  question, 
including  therein  tolls  for  the  use  of  the  railway  or  canal,  for  use 
of  carriages  or  vessels,  or  for  locomotive  or  other  tractive  power, 

^  The  public  notice  rc(j[uired  to  be  given  by  the  railway  companies  should 
be  according  to  Form  No.  9  of  Schedule  I.,  and  the  Commissioners'  directions 
prescribing  the  steps  to  be  taken  to  obtain  their  approval  of  working  agree- 
ments are  set  out  in  Schedule  IV. 
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and  how  nmcli  is  for  other  expenses,  specifying  the  nature  and 
detail  of  sucli  other  expenses.  The  applicant  in  such  last- 
mentioned  case  shall  file  an  affidavit  at  the  time  of  taking  out 
such  summons,  stating  that  he  is  interested  in  the  matter,  and 
showing  how  he  is  interested  therein. 

10.  Every  application  made  to  the  Commissioners  under  section 
15  of  the  Kegulation  of  IJailways  Act,  1873,  or  under  section  37 
of  the  Jiailway  and  Canal  Traffic  Act,  1888,  shall  he  for  them  to 
hear  and  determine  the  question  or  dispute  therein  mentioned, 
Avith  respect  to  the  terminal  charges  of  the  company  against  whom 
the  application  is  made,  and  to  decide  what  is  a  reasonable  sum 
to  be  paid  to  such  company  in  respect  of  such  terminal  charges. 

11.  Every  application  made  to  the  Commissioners  under 
section  16  of  the  Regulation  of  Railways  Act,  1873,  shall  be  for 
them  to  sanction  the  agreement  therein  mentioned,  such  sanction 
to  be  signified  by  certificate  under  their  seal.  Before  the 
companies  enter  into  such  agreement,  notice  of  their  intention  to 
do  so  shall  be  given  by  them,  or  one  of  them,  by  advertisement  to 
be  inserted  once  at  least  in  each  of  three  successive  weeks,  in  some 
neAvspaper  puljlished  or  circulating  in  the  county  or  counties,  in 
which  the  canal  to  Avhich  the  proposed  agreement  relates,  oi- 
some  portion  of  such  canal  is  situate.  Such  notice  shall  be 
according  to  Form  No.  8  in  the  First  Schedule  hereto. 

12.  Every  application  made  to  the  Commissioners  under 
section  17  of  the  Regulation  of  Railways  Act,  1873,  shall  be  for 
an  order  upon  the  railway  company,  against  whom  the  api)lication 
is  made,  restraining  them  from  permitting  and  suft'ering  the  canal 
therein  mentioned,  or  parts  thereof,  or  works  belonging  thereto, 
to  remain  unrepaired,  or  in  want  of  dredging,  or  not  in  good 
working  condition,  or  without  proper  supplies  of  Avater  thereto ; 
and  also  enjoining  them  to  keep  and  maintain  the  said  canal  or 
such  parts  thereof,  or  such  works  thereto  belonging,  thoroughly 
repaired  or  dredged  or  in  good  working  condition,  or  to  preserve 
the  sui)plies  of  water  to  the  same.  The  application  in  such  case 
shall  specify  the  obstruction,  want  of  repair,  or  other  defect  sought 
to  be  remedied,  and  show  in  Avhat  part  of  the  canal  or  Avorks 
such  obstruction,  Avant  of  repair,  or  other  defect  exists. 

13.  Every  application  made  to  the  Commissioners  under 
section  10  of  the  Railway  and  Canal  Traffic  Act,  1888,  shall  be 
for  them  to  hear  and  determine  the  question  or  dispute  therein 
mentioned  Avith  respect  to  the  legality  of  any  toll,  rate,  or  charge 
or   portion  of  a  toll,   rate  or  charge   charged,    or  sought    to   be 
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charged  by  any  company  for  merchandise  traffic.  The  parties 
may  concur  in  stating  sucli  question  or  dispute  in  the  form  of  a 
joint  application  without  further  pleadings. 

14.  Every  application  by  a  company  under  section  20,  sub- 
section 3,  of  the  Railway  and  Canal  Traltic  Act,  1888,  shall  be  for 
an  order  determining  whether  the  group  rate,  or  the  rate  as  to 
which  there  is  a  doubt,  is  or  is  not  a  contravention  of  section  2  of 
the  Riilway  and  Canal  Traffic  Act,  1854,  and  in  any  such  applica- 
tion, the  company  ap})lying  shall  state  the  nature  of  the  <loul)t 
considered  to  exist. 

Where  such  an  application  is  in  res})ect  of  a  group  rate  it  shall 
specify,  in  addition  to  the  amount  of  the  rate,  the  names  of  the 
places  grouped  together,  and  such  distances  as  may  be  material 
for  the  purposes  of  the  application. 

The  company  making  the  application  for  such  order,  shall  give 
one  month's  public  notice  of  their  intention  to  apply  to  the 
Commissioners  under  this  section,  by  advertisement  in  at  least  one 
London  daily  newspaper,  and  in  one  newspaper  in  general  circula- 
tion in  the  district  or  districts  within  wliicli  the  group  is  com- 
prehended ;  such  advertisements  shall  in  each  case  be  inserted  in 
each  of  three  successive  weeks,  at  intervals  of  not  less  than  a  week, 
in  each  of  the  newspapers  in  wliicli  they  appear.  In  such  notice 
full  particulars  shall  be  given  of  the  group  rate,  or  the  rate  or 
rates  as  to  which  the  Commissioners'  determination  is  to  be 
asked. 

15.  Every  application  to  the  Commissioners  under  section  38, 
sub-section  1,  of  tlu^  Kailway  and  (anal  Traffic  Act,  1888,  shall 
be  for  an  order  on  the  railwa}^  company,  or  on  the  directors  or 
officers  of  the  railway  company,  or  on  any  person  acting  on  their 
behalf,  and  having  such  control  or  right  of  interference  as  men- 
tioned in  the  said  section,  recpiiring  the  tolls,  rates,  and  charges 
levied  l)y  such  railway  company,  directors,  officers,  or  })ersons  on 
the  traffic  of,  or  for  the  conveyance  of  merchandise  on,  the  canal 
in  resi)ect  of  which  the  complaint  is  made  to  be  altered  and 
adjusted  in  such  a  inanncr,  th;it  the  same  shall  be  reasonable  as 
compared  with  the  rates  and  charges  for  the  convej'ance  of 
merchandise  on  the  railwa}'.  The  ai)plicant  shall  state  in  Avhat 
manner  the  existing  tolls,  rates,  and  charges  so  levied  as  aforesaid, 
are  calculated  to  divert  traffic  from  the  canal  to  the  railway  to  the 
detriment  of  the  canal,  or  of  persons  sending  traffic  over  the  canal 
or  other  canals  adjacent  to  it,  and  shall  state  the  amount  and 
the  particulars  of  the  alteration  or  reduction  proposed. 
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16.  The  procedure  in  cases  under  the  following  Acts  shall  be 
in  each  case,  as  nearly  as  may  be,  the  same  as  that  directed  to  be 
taken  by  Rule  4  of  these  rules,  in  proceedings  under  the  8th 
section  of  the  Regulation  of  Railways  Act,  1873. 

(a.)  Differences  between  the  Postmaster-General  and  any  com-  Differences 

■  •    •  iHidor  sect'* 

pany,  referred  to  the  Commissioners  under  the  provisions  loof  Re^uia- 
of  section  19  of  the  Regulation  of  Railways  Act,  1873.      ways^vct/j 
(5.)  Differences  referred  to  the  decision  of  the  Commissioners  c^Jardof 

by  the  Board  of  Trade  under  the  provisions  of  Part  2  Jra^tlou^^gt 
of  the  Board  of  Trade  Arbitrations  Act,  1874.  Jf*;  and 

'  the  Tele- 

(c.)  Differences  required  by  sections  4  and  5  of  the  Telegraph  graph  Act, 
Act,  1878,  to  be  referred  to  the  decision  of  the  Com- 
missioners. 

17.  "When    the    Board    of    Trade,    under   the    provisions    of  Reference 
section  3  of  the  Cheap  Trains  Act,  1883,  have  referred  any  matters  Trl/ns  Actt'' 
contained  in  the  said  section  for  the  decision  of  the  Commissioners,  ^^^'^' 

the  railway  comj)any  or  companies  concerned  shall,  on  receiving 
notice  from  the  commissioners  to  do  so,  file  an  answer  within  such 
time  as  the  Commissioners  may  order,  to  the  allegations  contained 
in  the  order  of  the  Board  of  Trade  referring  the  matter  as 
aforesaid. 

Claim  for  Damages. 

18.  If  the  applicant,  in  any  matter  which  the  Commissioners  Damages, 
have  jurisdiction  to  hear  and  determine,  claims  damages  from  the 
defendant,  he  shall  in  such  case  state  in  his  application  the  amount 

of  damages  claimed,  and  the  matte^'  in  respect  of  which  such  claim 
is  made,  and  the  defendant  may  before  or  at  the  time  of  delivering 
his  answer,  or,  by  leave  of  the  Commissioners,  at  any  later  time, 
pay  into  court  a  sum  of  money  by  Avay  of  satisfaction,  which  shall 
be  taken  to  admit  the  matter  in  respect  of  which  the  payment  is 
made  ;  or  the  defendant  may,  Avith  an  answer  denying  liability,  pay 
money  into  court.  If  the  defendant,  in  any  matter  Avhich  the  Com- 
missioners have  jurisdiction  to  hear  and  determine,  desire  to  have 
all  claims  for  damages  in  respect  of  such  matter  dealt  with  by  the 
Commissioners,  he  shall  make  such  claim  in  his  answer,  or,  by  leave 
of  the  Commissioners,  at  any  subsequent  stage  of  the  proceedings. 
The  provisions  of  rules  2,  3,  4,  5,  6,  and  7  of  Order  22  of  the 
Rules  of  the  Supreme  Court,  1883,  and  the  forms  required  to  be 
used  in  such  rules  shall,  mutatis  mutandis,  apply  to  and  be  used  in 
all  proceedings  in  this  rule  provided  for.  ^ 
^  The  provisions  of  the  rules  and  the  forms  referred  to  are  set  in  Schedule  II. 
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Money  i^aid  into  court  in  applications  made  to  the  Commis- 
sioners in  English  cases,  shall  1)C  paid  into  tlic  Hank  of  England 
(Law  Courts  Branch),  and  the  maimer  of  payment  into  and  out 
of  court,  and  the  manner  in  which  money  in  court  shall  be  dealt 
^Wth,  shall  be  subject  to  the  regulations  contained  in  the  Supreme 
Court  Funds  Rules,  in  force  for  the  time  being  so  far  as  the  same 
are  applicable. 

Money  paid  into  court  on  applications  made  to  the  Commis- 
sioners in  Scotch  cases,  shall  be  paid  into  one  of  the  incorporated 
or  chartered  banks  in  Scotland. 

]\Ioney  paid  into  court  on  applications  made  to  the  Commis- 
sioners in  Irish  cases  shall  be  paid  into  the  Bank  of  Ii-eland. 

Filing  Application. 

19.  Every  application  to  which  an}-  of  the  foregoing  rules 
apply  shall  be  indorsed  as  required  by  liule  2,  and  filed  with  the 
liegistrar  to  the  Commissioners  (herein-after  in  these  rules  called 
"the  liegistrar")  at  their  office,  and  except  in  cases  under  sections 
10  and  IG  of  the  Regulation  of  Railways  Act,  1873,  three  copies 
of  the  application  shall  also  be  left  with  the  Registrar.  The 
Registrar  shall  make  out  a  list  of  the  aj)plications  so  filed  according 
to  the  order  in  which  they  are  received  Ijy  him,  and  such  list  may 
])e  inspected  at  the  office  during  office  hours.  The  applications 
shall  be  heard  l)y  the  Commissioners  so  far  as  it  may  in  their 
judgment  be  practicable,  according  to  the  order  in  which  they  arc 
so  entered  upon  the  list. 

Indorsement  on  Application. 

20.  In  all  proceedings  (except  proceedings  under  sections  8, 
9,  10,  and  19  of  the  Regulation  of  Railways  Act,  1873,  and  subject 
to  Rule  22  of  these  rules)  a  copy  of  the  application  shall  be  in- 
dorsed, with  a  notice  to  the  defendant  to  put  in  an  answer  to  the 
application  within  fifteen  days  from  the  service  thereof,  and  that 
in  default  of  such  answer  being  put  in  within  the  time  named,  or 
any  extension  thereof  duly  granted,  the  Commissioners  may 
proceed  to  hear  the  said  application  cv,  parte.  Such  indorsement 
shall  be  according  to  Form  No.  2  in  the  First  Schedule  hereto,  and 
shall  be  sealed  by  the  Registrar  with  their  seal. 


21. 


Service  of  Applh^itiun. 
A  copy  of  the  application  indorsed  as  aforesaid  shall 


all 


application,   g^ses  (cxccpt  Under  scctious  9  and  10  of  the  Regulation  of  Bailways 
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Act,  1873,  and  subject  to  Rule  22  of  these  rules)  be  served  by 
leaving  the  same  ^\^th  the  manager,  secretary,  or  chief  clerk  of  the 
defendant  at  his  principal  office  in  any  part  of  the  United  Kingdom, 
or  in  such  manner  as  the  Commissioners  by  special  order  may 
direct,  but  no  such  personal  service  shall  be  necessary  when  the 
defendant's  solicitor  or  agent  undertakes  in  writing  to  accept  service 
of  such  copy  on  his  behalf. 

Svspensioii  of  Proceedings. 

22.  If  the  Commissioners  think  fit,  in  pursuance  of  section  7  of  Communica- 
the  Kegulation  of  Kailways  Act,  1873,  to  communicate  an  applica- missionersto 
tion  to  the  company  against  whom  it  is  made,  so  as  to  aftbrd  them  complained 
an  opportunity  of  making  observations  thereon  before  requiring  or  "  ' 
permitting  any  formal  proceedings  to  be  taken  thereon,  they  shall 

give  notice  thereof  to  the  applicant  within  seven  days  from  the  date 
of  the  application  having  been  left  at  their  office,  and  thereupon  all 
formal  proceedings  thereon  shall  be  suspended  until  further  notice 
from  the  Commissioners  to  the  applicant. 

23.  The  Commissioners  may  also  within  the  said  period  of  seven  Coramis- 
days,  or   at  any  time   thereafter,  require  further   information  or  requiring 
particulars  or  documents  from  the  applicant,  and  may  suspend  all  formation! 
formal   proceedings   upon  the   application  luitil   satisfied   in  this 
respect. 

24.  If  the  Commissioners  at  any  stacje  of  the  proceedings  think  inquiries 

.  .  J  a  1  O  under  the 

nt  to  direct  inqmries  to  be  made  under  section  3  of  the  Railway  and  Act  of  1854. 
Canal  Traffic  Act,  1 854,  they  shall  give  notice  thereof  to  the  parties 
to  the  ap})lication,  and  ma}'  stay  proceedings,  or  any  i)art  of  the 
proceedings  thereon,  until  further  notice  from  the  Commissioners. 

Consent  Cases. 

25.  In  all  cases  the  parties  may,  by  consent  in  Avriting,  dispense  Parties  cUs- 
with  the  formal  proceedings  herein-after  mentioned,  or  some  por-  formai°pro- ' 
tion  of   them,  and  orders  by  consent  may  be  drawn  up,  and,  if<="'^'°ss. 
approved  of  by  the  Commissioners,  may  be  sealed  \nt\i  their  seal. 

Anstcer. 
2G.  "Within  15  daj's   from  the   service  of  the   application,  or  Form  of,  and 
Avithin   such   shorter  or   extended   time  as   may  be  fixed  b}-  the  ti'iing  an.i 
Commissioners,  the  defendant  shall  file,  with  the  registrar,  their  '^''^'"'"J- 
answer  to  the  application,  and  leave  with  him  three  copies  of  the 
same,  and  the  defendant   shall,  within  such  time,  deliver  to  the 
applicant  or  to  his  solicitor  a  signed  copy  of  the  answer.      The 
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answer  shall  contain  a  clear  and  concise  statement  of  the  fjicts 
Avhich  form  the  ground  of  defence,  or  of  any  other  objections  relied 
uj)on.  It  may  admit  the  whole  or  any  part  of  the  facts  stated  in 
the  application.  It  shall  be  divided  into  jmragraphs  numbered 
consecutively,  and  it  shall  be  signed  by  the  person  actually  making 
the  same,  and  who  is  acquainted  with  the  facts  stated  therein.  It 
shall  be  indoi'sed  Avith  the  name  and  address  of  the  defendant,  and 
if  there  be  a  solicitor  acting  for  him  in  the  matter,  with  the  name 
and  address  of  such  solicitor,  and  if  he  be  an  agent  for  another 
solicitor  in  the  matter,  then  also  with  the  name  and  address  of 
such  other  solicitor.  It  shall  l)c  according  to  Foini  No.  4  in  the 
First  Schedule  hereto,  or  to  the  like  eti'ect. 

Ik])hj. 
Formof.aud        27.  Within  six  davs  from  the  deliverv  of  the  answer  to  the 

time  for  .  .  " 

fiiiiiKaiui  ai">plicant,  or  within  such  shorter  or  extended  time  as  may  be  fixed 
by  any  special  order  of  the  Commissioners,  the  applicant  shall  file 
his  reply  (if  any)  with  the  Registrar,  and  leave  with  him  three 
copies  of  the  same,  and  shall  Avithin  such  time  deliver  to  the  de- 
fendant or  to  his  solicitor  a  copy  of  the  rejily.  The  applicant,  in 
such  reply,  may  object  to  the  said  answer  as  being  insufficient, 
stating  the  grounds  of  such  objection,  or  deny  the  facts  stated 
therein,  or  may  admit  the  Avhole  or  any  part  of  such  facts.  The 
reply  shall  be  signed  by  the  applicant,  his  solicitor,  or  agent,  and 
be  according  to  Form  No.  5  in  the  First  Schedule  hereto,  or  to  the 
like  effect. 

rieadings  after  llephj  hj  Leave. 

Pleadings  28.  Xo  i)leading  subsequent  to  reply  other  than  a  joinder  of 

after  reply,    jgg^g  shall  bc  pleaded  without  leave  of  the  Commissioners. 

Close  of  Pleadinrjs  hi/  implied  Joinder. 

Close  of  29.  If  the  applicant  does  not  deliver  a  reply,  or  any  party  does 

defouit.^^  °"  Jiot  deliver  any  subsequent  pleading  Avithin  the  period  alloAved  for 
that  purpose,  the  pleadings  shall  be  deemed  to  bc  closed  at  the 
expiration  of  that  period,  and  all  material  statements  of  facts  in 
the  pleading  last  delivered  shall  be  deemed  to  have  been  denied 
and  put  in  issue. 

Power  to  direct  and  settle  Issues. 
Commis-  30.  If  it  appear  to  the   Commissioners  at  any  time  that  the 

dircctissue's.  Statements  in  the  application  or  ansAver,  or  reply,  do  not  sufficiently 
raise  or  disclose  the  issues  of  fact  in  dispute  bctAveen  the  parties. 
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they  may  direct  them  to  prepare  issues,  and  such  issues  shall,  if  the 
parties  differ,  be  settled  by  the  Commissioners. 

Preliminanj  Questions  of  Laiv. 
31.  The  Commissioners  may,  by  consent  of  the  parties  to  any  commis- 
proceedings  before  them,  or   on  the  application  of   either  party,  de°cideVre^-^ 
order  any  point  of  law  raised  by  the  pleading  to  be  set  down  for  q"est?ons  of 
hearing  and  disposed   of  at  any  time  before  the   hearing   of   the  '"^^' 
application.     The  argument  of  such  point  of  law  shall  take  place 
before  not  less  than  three  Commissioners,  and  upon  such  hearing, 
if,  in  the  opinion  of  the  Commissioners,  the  decision  of  such  point 
of  law  substantially  disposes  of  the  whole  application,  the  Commis- 
sioners may  order  that  the  argument  shall  be  the  hearing  of  the 
case,  and  thereupon  may  grant  and  dismiss  the  application  or  make 
such  other  order  therein  as  may  seem  to  them  just. 

Preliminary  Meeting. 
32  If  it  appear  to  the  Commissioners  at  any  time  before  the  Commis- 
hearing  of  the  application  that  it  will  be  to  the  advantage  of  the  hoW  pre™^^ 
parties  to  hold  a  preliminary  meeting  for  the  purpose  of  fixing  or  meeting 
altering  the  place  of  hearing,  determining  the  mode  of  conducting 
the  inquiry,  the  admitting  of  certain  facts,  or  the  ^^roof  of  them  by 
affidavit,  or  for  any  other  purpose,  they  shall  have  power  to  hold 
such  meeting  upon  giving  notice  thereof  to  the  parties,  and  may 
thereupon  make  such  order  as  shall  seem  to  them  fit  under  the 
circumstances. 

Prclindnary  Communication  ivith  the  Parties. 

33.  The  Commissioners  may,  if  they  think  fit,  instead  of  holding  commis- 
such  meeting  as  in  the   preceding   rule  mentioned,  communicate  colnmiu!?^^ 
with  the   parties   in   Avriting,   and  may  require  answers  to   such  parties'' 
inquiries  as  they  may  think  fit  to  make. 

Interim  Injunction.. 

34.  An  interim  injunction  maybe  moved  for  at  any  stage  of  the  commis- 
proceedings.     )Sufh  application  (except  as  after  provided)  shall  be  granTL'-'^^ 
made  to  and  be  disposed  of  by  the  ex  officio  Commissioner  for  the  part  [fon'"'"''""'^* 
of  the  United  Kingdom  in  which  the  proceedings  (under  which  the 
application  is  made)  are   depending.     Notice  of  such  application 

shall  be  given  to  the  parties  alfected  thereby  at  least  two  clear  days 
before  the  application  is  moved  :  Provided  that  in  cases  of  emer- 
gency it  shall  be  competent  to  the  ex  officio  Commissioner  to  grant 
the  interim  injunction  sought  without  previous  notice.     An  applica- 
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tion  to  dissolve  any  injunction  may  be  made  at  any  time  to  the  ex 
offirio  Commissioner  on  two  clear  days'  notice  to  the  part}-  in  whose 
favour  tlic  injunction  was  granted. 

Dmovery  of  Documents  and  Interrogatories. 
Applications  35.  In  England  and  Ireland  either  party  ma}',  without  filing 
co'vpryl  any  affidavit,  apply  to  the  Commissioners  for  an  order  to  direct  the 
other  party  to  make  discovery  on  oath  of  the  documents  which  are 
or  have  been  in  his  possession  or  power  relating  to  the  matter  in 
question.  In  Scotland  either  party  may  apply  to  the  ex  officio 
Commissioner  for  an  order  on  the  other  part}-  to  produce  all 
documents  which  are  in  his  possession  or  power  relating  to  the 
matter  in  question,  or  either  party  may  apply  as  aforesaid  for  a 
diligence  to  recover  all  documents,  in  whosesoever  possession  they 
ma}-  be,  relating  to  the  matter  in  qtiestion.  Provided  that,  in 
either  case,  the  party  making  the  application  shall  give  to  the  other 
party  at  least  three  da}s'  notice  of  his  intention  to  make  it,  and 
shall  (where  a  diligence  is  sought),  with  stich  notice,  furnish  a  copy 
of  the  specification  setting  forth  the  documents  for  recovery  of 
which  a  diligence  is  sottght. 

."50.  In  England  and  Ireland  tlu;  applicant  may,  at  any  time 
after  serving  his  application,  and  the  defendant  may,  at  or  after 
the  time  of  delivering  his  answer,  l)y  leave  of  the  Commissioners, 
deliver  interrogatories  in  wiiiing  lor  the  examination  of  the 
opposite  party. 

Interrogatories  shall  l)e  answered  b\-  affidavit  to  l)e  filed  within 
ten  days  or  within  stich  other  time  as  the  Commissioners  may 
allow.  The  interrogatories  may  be  answered  partly  by  one  person 
and  partly  by  another  or  others,  but  in  all  cases  the  party  answering 
any  part  thereof  shall  state  in  his  answer  that  the  matters  stated 
l)y  him  are  within  his  personal  knowledge,  and  if  any  person  inter- 
rogated omits  to  answer,  or  answers  insufficiently,  the  party  interro- 
gating may  apply  to  the  Commissioners  for  an  order  requiring  him 
to  answer,  or  to  answer  ftirther,  as  the  case  may  be. 

No  payment  into  court  of  a  sum  of  money  as  deposit  shall  be 
required  from  a  party  seeking  discover}-  by  interrogatories  or 
otherwise. 

In  .Scotland  either  of  the  parties  may  at  any  time  after  the 
service  of  the  application  or  lodging  of  the  answer  respectively,  and 
before  any  proof  has  been  adduced,  present  to  the  ex  officio  Com- 
missioner a  statement  of  facts  which  he  desires  to  be  answered  by 
his  opponent,  and  may  move  the  ex  officio  Commissioner  for  an  order 
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on  his  opponent  to  answer  the  same,  with  which  motion  the  ex  officio 
Commissioner  shall  deal  as  appears  just.  Notice  of  such  motion 
(accompanied  by  a  co])y  of  the  statement  of  facts)  to  be  served  at 
least  three  da^'s  before  the  motion  is  to  be  heard. 

Production  and  Inspection  of  Documents. 

37.  It  shall  be  lawful  for  the  Commissioners,  at  any  time  during  Production 
the  pendency  of  any  matter  before  them,  to  order  the  production  ments  on 
by  any  party  thereto,  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power  relating  to  any  such  matter  as  the  Commis- 
sioners shall  think  right ;  and  the  Commissioners  may  deal  with 

such  documents,  when  produced  before  them,  in  such  manner  as 
shall  appear  just. 

38.  Either  party  shall  be  entitled  at  any  time  before  or  at  the  Documents 
hearing  of  the  case,  to  give  a  notice  in  writing  to  the  other  party  in  jiieadings. 
in  whose  application  or  answer  or  reply,  reference  is  made  to  any 
document,   to  produce  it  for  the  inspection  of  the  party  giving 

such  notice,  or  of  his  solicitor,  and  to  permit  him  to  take  copies 
thereof,  and  any  party  not  complying  with  such  notice  shall  not 
afterwards  be  at  liberty  to  put  any  such  docvmient  in  evidence  on 
his  behalf  in  such  proceeding,  without  the  leave  of  the  Commis- 
sioners, unless  he  satisfy  the  Commissioners  that  he  had  sufficient 
cause  for  not  complying  with  such  notice. 

Notice  to  produce. 

39.  Either  party  may  give  to  the  other  a  notice  in  writing  to  Notice  to 
produce  such  documents  as  relate  to  any  matters  in  difference  ^"^'^  "*^*'' 
(specifying  the  said  documents),  and  which  are  in  the  possession  or 
control  of  such  other  party,  and  if  such  notice  be  not  complied 

Avith,  secondary  evidence  of  the  contents  of  the  said  docimients 
may  be  given  l)y  or  on  l)ehalf  of  the  party  who  gave  such  notice. 

Xotice  to  admit. 

40.  Either   party  may  give   to  the   other  party  a   notice   in  xoticeto 
wi'iting  to  admit  any  documents  saving  all  just  exceptions,  and  in  ''"""• 
case  of  neglect  or  refusal  to  admit  after  such  notice,  the  costs  of 
proving  such  documents  shall  be  paid  by  the  party  so  neglecting 

or  refusing,  whatever  the  result  of  the  application  may  be,  unless 
at  the  hearing  the  Commissioners  certify  that  the  refusal  to  admit 
was  reasonable,  and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  be  given,  except  where  the  omission  to 
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give  the  notice  is,  in  the  opinion  of  the  tuxiiig  officer,  a  saving  of 
expense. 

Notice  of  Discontinvaiice. 

Noticewherc  '  '•  ^Vlicu  any  a})plicati()n  made  to  the  Commissioners  has  been 
"wthlkawn  withch-awn  or  settled,  the  applicant  shall  immediately  thereupon 
or  settled.     „[yQ  notice  thereof  to  the  liegistrar. 

JFitnesses. 

Attendance  42.  The  attendance  of  Avitncsscs,  with  or  without  documents, 

''  "  shall  be  enforced  by  subpoena  which  may  be  sued  out  by  either 
party  rerpiiring  the  attendance  of  such  witness.  Such  subpoena 
shall  l)e  according  to  Forms  No.  6  or  7  in  the  First  Schedule 
hereto,  and  shall  be  sealed  by  the  Registrar  with  the  seal  of  the 
Commission,  and  may  be  served  in  any  part  of  the  United  King- 
dom. The  witnesses  shall  be  entitled  to  the  same  protection  as 
when  subpconaed  or  cited  to  attend  a  superior  court,  and  the  laws 
and  practice  in  force  for  the  time  being  relating  to  witnesses  in 
a  superior  court,  shall  apply  to  them  in  proceedings  before  the 
Commissioners. 

Appointing  Date  of  Hearing. 

Application  4:5.  The  applicant,  at  the  time  of  filing  his  reply  (if  any),  or  if 
hMdng*^^  "^  the  defendant  make  default  in  putting  in  his  answer,  or  at  any 
time  after  the  pleadings  are  closed,  may  ai)j)ly  to  the  liegistrar  to 
fix  a  date  for  the  hearing.  If  the  applicant  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or  within  such  extended 
time  as  the  Commissioners  may  allow,  apply  to  the  Registrar  to  fix 
a  date  for  the  hearing,  the  defendant  may  do  so.  No  such  appli- 
cation shall  be  made  without  two  days'  previous  notice  in  writing 
to  the  opposite  party.  If  either  of  the  parties  fail  to  appear  on  the 
application  to  fix  a  day  for  hearing,  notice  of  the  day  ajipointed 
shall  Ije  served  within  a  time  to  be  named  by  the  Registrar. 
Depositing  The  parties  shall  leave  with  the  Registrar,  six  days  before  the 

maps,  plans,  ^^^  fixed  for  thc  hearing,  any  maps,  plans,  time-tables,  and  special 
Acts  or  other  documents  referred  to  in  the  application,  answer, 
reply,  or  other  pleading,  or  which  may  be  useful  in  explaining  or 
supporting  the  same. 

The  Hearing. 

Power  of  44.  If  the  applicant  does  not  appear  at  the  time  and  place 

Sone'rs  to      appointed  for  the  hearing,  the  Commissioners  may  dismiss   the 

proceed  ex 
parte. 
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application,  and  if  the  defendant  does  not  appear  at  such  time  and 
place,  and  the  Commissioners  are  satisfied  that  the  notice  of  the 
hearing  Avas  duly  served,  they  may  hear  and  determine  the  appli- 
cation ex  ])arte,  and  if  at  any  adjournment  of  the  hearing  the 
parties  or  either  of  them  do  not  appear,  the  Commissioners  may 
decide  the  case  in  their  a1)sence. 

Evidence  at  the  Hearing. 

45.  The  witnesses  at  the  hearing  shall  be  examined  livA  voce,  To  be 
but  the  Commissioners  may  at  any  time,  and  Avhether  before  or  at  except  hi 
the  hearing,  for  sufficient  reason,  order  that  any  particular  facts  easesraud 
maybe  proved  by  affidavit,  or  that  the  affidavit  of  any  witness  ^^g}?'j.g"^^^ 
may  be  read  at  the  hearing  on  such  conditions  as  they  may  think  *''«  hearing, 
reasonable,  or  that  any  witness  whose  attendance  ought  for  some 
sufficient  cause  to  be  disjDcnsed  with,  be  examined  by  interroga- 
tories or  otherwise  before  a  person  to  be  appointed  by  them  for 

that  purpose,  provided  that  when  it  appears  to  the  Commissioners 
that  the  other  party  honA  fide  desires  the  production  of  a  witness 
for  cross-examination,  and  that  such  witness  can  be  produced,  an 
order  shall  not  be  made  authorising  the  evidence  of  such  witness 
to  be  given  by  affidavit. 

Depositions  taken  before  a  person  authorised  to  take  them  may 
be  read  at  the  hearing  without  calling  the  deponents  unless  the 
Commissioners  otherwise  order. 

46.  The  Commissioners  may  require  further  evidence  to  be  Conimis- 
given  either  livtl  voce,  or  by  affidavit,  or  by  deposition  taken  before  m^Tre"^"^ 
a  person  appointed  by  them  for  that  purpose.  evidence. 

47.  The   hearing   of  the   case,    Avhen   once  commenced,   shall  Hearing  to 
proceed,  so  far  as  in  the  judgment  of  the  Commissioners  may  be  SayTo  day."^ 
practicable  and  convenient,  from  day  to  day. 


Vieiv. 
48.  In  any  case  in  Avhich,  in  the  opinion  of  the  Commissioners,  Power  of 
a  view  is  necessary  or  desirable,  it  may  be  had  by  one  or  more  ^loneMto 
Commissioners  as  they  may  direct. 


view. 


Judgment  of  Commissioners. 
49.  After  hearing  the  case  the  Commissioners  may  dismiss  the  judgment  of 
application,  or  make  an  order  thereon  in  favour  of  the  defendants,  sione'iT' 
or  reserve   their  decision,  or  make   such,  other  order  upon   the 
application  as  may  be  Avarranted  by  the  evidence,  and  may  seem 
to  them  just. 
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May  be  in  50.  The   Commissioners  may  give   their  decision  in   -writing, 

seut'orddi'-  signed  liy  them,  and  it  may  be  sent  or  delivered  to  tlie  respective 
^'^^edtothe  parties,  and  it  sliall  not  be  necessary  to  hold  a  court  merely  for 
the  purpose  of  giving  such  decision. 

Taxation  of  Costs. 

Costs,  how  51.  Costs  shall  be  taxed  upon  the  order  of  the  Commissioners 

taxed.  T^xnder  which  they  are  payable,  and  such  costs  shall,  if  rcfpiired, 

be  taxed  by  the  Registrar  or  such  othci-  person  as  the  Commis- 
sioner may  direct. 

Alteration  or  Hescission  of  Order. 
Alteration  or  52.  Any  application  to  the  Commissioners  to  review  and 
ord^ers'""  °*^  rescind  or  vary  any  decision  or  order  previously  made  by  them, 
and  not  being  a  decision  or  order  upon  an  interlocutory  applica- 
tion, nor  under  Eule  14  of  these  rules,  shall  be  made  within  28 
days  after  the  said  decision  or  order  shall  have  been  communicated 
to  the  parties,  unless  the  Commissioners  think  fit  to  enlarge  the 
time  for  making  such  application. 

Any  application  to  the  Commissioners  to  review  and  rescind  or 
vary  any  decision  or  order  previously  made  by  them  upon  an 
interlocutory  application,  shall  be  made  within  four  days  after  the 
said  decision  or  order  shall  have  been  communicated  to  the  parties, 
unless  the  Commissioners  think  fit  to  enlarge  the  time  for  making 
such  application. 

Every  application  under  this  rule  shall  be  made  by  motion  ; 
and  no  such  motion  shall  lie  made  without  two  clear  days' 
previous  notice  in  writing  to  the  Registrar  and  to  the  parties 
aHccted  thereby. 

Interlocutory  Applications. 

interiocu-  53.  Where  not  other\\nse  provided  for  in  these  rules,  all  inter- 

tio'ii^s?^'^'^'^^'  locutory  applications  shall,  unless  otherwise  specially  ordered,  be 
heard  by  the  Registrar  upon  summons  duly  served,  and  may  be 
determined  in  a  summary  way.  Such  application  may,  if  the 
Registrar  thinks  fit,  be  adjourned,  either  before  or  at  the  time  of 
hearing  before  him,  into  court  for  hearing  before  the  Commis- 
sioners. 

Any  person  affected  by  any  order  or  decision  of  the  Registrar 
in  any  matter  involving  questions  of  law,  may  appeal  thei-ofrom  to 
the  ex  officio  Commissioner,  and  in  any  other  matter  to  the  Com- 
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missioners.  Such  appeal  shall  be  by  way  of  indorsement  on  the 
summons  by  the  Registrar  at  the  request  of  any  party  or  by 
notice  in  Avriting  to  attend  before  the  Commissioners  without  a 
fresh  summons.  Such  notice  shall  be  given  to  the  Ecgistrar  and 
to  the  opposite  party  within  four  days  after  the  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by  the 
Registrar  or  by  the  ex  officio  Commissioner,  or  the  Commissioners. 

An  appeal  from  the  Registrar's  decision  shall  be  no  stay  of 
proceedings  unless  so  ordered  by  the  Registrar  or  by  the  ex  officio 
Commissioner,  or  the  Commissioners. 

Affidavits. 

54.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is  Affidavits, 
able  of  his  own  knowledge  to  prove,  except  on  interlocutory  pro- 
ceedings, on  which  statements  as  to  his  belief  Avith  the  grounds 
thereof  may  be  admitted.      The  costs  of  every  affidavit   which 

shall  unnecessarily  set  forth  matters  of  hearsay  or  argumentative 
matter  or  copies  of  or  extracts  from  documents  shall  be  paid  by 
the  party  using  or  filing  the  same. 

55.  Any  affidavit  used  in  any  proceeding  before  the  Commis-  Before  whom 
missioners  may  be  sworn  as  folloAvs  : 

In  the  United  Kingdom  before  any  of  the  said  Commissioners 
or  the  Registrar,  or  the  officer  appointed  by  the  Commissioners  to 
administer  oaths  in  proceedings  before  them  (and  in  these  cases 
without  the  payment  of  any  fee),  or  before  a  person  authorised  to 
administer  oaths  in  any  of  the  superior  courts,  or  before  a  commis- 
sioner empowered  to  take  or  receive  affidavits,  or  before  a  justice 
of  the  peace  for  the  county  or  place  where  it  is  sworn  or  made. 

In  Scotland,  in  addition  to  the  above-mentioned  persons,  before 
any  sheriff"-depute  or  his  substitute  or  a  justice  of  the  peace. 

In  any  place  in  the  British  dominions  out  of  the  United 
Kingdom,  before  any  court,  judge,  or  justice  of  the  peace,  or  any 
person  authorised  to  administer  oaths  there  in  any  court. 

In  any  place  out  of  the  British  dominions,  before  a  British 
minister,  consul,  or  vice-consul. 

The  Commissioners  shall  take  judicial  notice  of  the  seal  or 
signature,  as  the  case  may  be,  of  any  such  court,  judge,  minister, 
consul,  or  vice-consul  attached,  appended,  or  subscribed  to  any 
such  affida^•it. 

56.  Affidavits   used    in   any  proceedings  before    the  Commis- and  givin- 
sioncrs  shall  be  filed  in  their  office,  and  office  copies  of  the  same  of.and'or'' 

p  other  docii- 

^  ments. 
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Time,  how 
computed. 


What  days 
to  be  ex- 
cluded. 


Pleadings 
t)ie  vaca- 
tions. 


and  of  other  documents  filed  in  their  office  may  l»e  procured  hy 
the  parties  on  application  to  the  Kegistiar. 

Computation  of  Time. 

bl.  Ill  all  cases  in  whicli  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  the  Kaihvay  and 
Canal  Traffic  Acts,  1873  and  1888,  or  by  these  rules,  the  same 
shall  be  reckoned  exclusively  of  the  first  day  and  inclusively  of 
the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 
Christmas  Day,  or  Good  Friday,  or  a  day  appointed  for  a  public 
fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

58.  The  days  between  Thursday  next  before  and  the  Wednesday 
next  after  Easter  Day,  and  the  day  ai^pointed  to  be  kept  as  the 
Queen's  Birthday,  and  Whit  Monday  and  Whit  Tuesday,  and 
Christmas  Day,  and  the  three  following  days,  shall  not  be 
reckoned  or  included  in  any  proceedings  under  the  Raihvay  and 
Canal  Traffic  Acts,  f873  and  1888. 

'  59.  The  time  between  tlic  12th  day  of  August  and  the  24th 
day  of  October  in  England  and  Ireland,  and  in  Scotland  between 
the  20th  day  of  March  and  the  12th  day  of  May,  and  between  the 
20th  day  of  July  and  the  15th  day  of  October,  shall  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed  by  these 
rules  for  filing,  amending,  or  delivering,  unless  otherwise  ordered. 

Registrar's  Office,  ivhcn  open. 
GO.  The  Registrar's  office  shall  be  open  daily  from  10  o'clock 
oMn!'  ^^"^"^^  i"^  ^^16  forenoon  till  4  o'clock  in  the  afternoon,  or  till  such  later 
time  as  the  Commissioners  may  direct,  except  upon  Saturday,  wdien 
it  shall  be  open  from  10  o'clock  in  the  forenoon  till  2  o'clock  in 
the  afternoon,  and  except  between  the  12th  day  of  August  and 
the  24th  day  of  October,  when  the  Office  is  to  be  open  from 
11  o'clock  in  the  forenoon  till  1  o'clock  in  the  afternoon. 

The  office  shall  be  closed  on  the  following  days,  namely.  Good 
Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week, 
Christmas  Day  and  the  three  following  days,  and  the  day  ap- 
pointed to  be  kept  as  the  Queen's  Birthday,  and  Whit  Monday  and 
Whit  Tuesday. 

Sittings  of  the  Court. 

Vacations.  61.  Evcry  ex  officio  Commissioner  shall  be  entitled  to  the  same 

vacations  as  are  observed  in  the  superior  court  of  which  he  is  a 


Registrar's 
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member.  During  the  periods  observed  as  vacations  in  the  Superior 
Courts  the  I^ord  Chancellor  in  England,  the  Lord  President  of  the 
Court  of  Session  in  Scotland,  and  the  Lord  Chancellor  in  L'cland, 
may  appoint  any  Judge  of  a  Superior  Court  to  take  the  place  and 
perform  the  whole  functions  of  the  ex  officio  Commissioner  for  these 
parts  of  the  United  Kingdom  respectively,  in  case  of  the  ex  officio 
Commissioner  being  absent  or  temporarily  unable  to  fulfil  his 
duties. 

Adjotirnment. 
62.  The  Commisssioners  may  from  time  to  time  adjourn  any  Power  of 

,.  ,      „  ^,  Cominis- 

proceedings  beiore  them.  sioners  to 


adjourn. 


Amendment. 


G3.  The  Commissioners  may  at  any  stage  of  the  proceedings  Power  of 

Commis- 

alloAv  any  pleadings  to  be  amended,  or  may  order  to  be  struck  sioners  to 
out  any  matters  which  may  tend  to  prejudice,  embarrass,  or  delay  ' 
the  fair  hearing  of  the  case,  and  all   such  amendments  shall  be 
made  as  may  be  necessary  for  the  purpose  of  determining  the  real 
questions  in  controversy  between  the  parties. 

Formal  Objections. 
64.  No  proceedings  before  the  Commissioners  shall  be  defeated  Formal  ob- 

,  .  11-,^  icctions  not 

by  any  formal  objection.  toiaevaii. 

Practice  of  Superior  Courts,  icheu  applicable. 

G5.  The  general  princii)les  of  practice  in  the  superior  courts  Discretion 
may  be  adopted  and  applied  at  the  discretion  of  the  Commissioners  sioners  in 
to  proceedings  before  them.  expres'siy 

Where,  in  any  complaint  or  other  proceeding  before  the  I'l'o^'de'i f<"". 
Commissioners,  the  defendant  has  his  domicile  or  2)rincipal  place 
of  business  or  head  office  in  England,  such  proceedings  shall  be 
deemed  to  be  proceedings  falling  to  be  dealt  Avith  by  the  ex  officio 
Commissioner  for  England,  in  so  far  as  he  is,  by  statute  or  any 
Eule  of  Court,  charged  Avith  any  duty  in  connexion  therewith, 
and  in  like  manner,  where  the  defendant  has  his  domicile  or 
principal  place  of  business  or  head  office  in  Scotland  or  L'eland, 
the  proceedings  shall  be  dealt  with  by  the  ex  officio  Commissioners 
for  Scotland  and  L'eland  respectively.  "Where  there  are  in  any 
proceedings  more  defendants  than  one  having  their  domicile  or 
principal  place  of  business  or  head  office  in  different  parts  of  the 
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United  Kingdom,  the  Commissioners  shall  determine  before  which 
of  the  ex  officio  Commissioners  such  proceedings  shall  depend. 

Subject  to  this  rule,  if  any  question  should  arise  whether  the 
Superior  Court  of  England,  Ireland,  or  Scotland  is  the  court  with 
reference  to  which  in  the  particular  case  the  expression  "  superior 
court"  in  any  of  the  said  rules  is  to  be  understood,  the  same  shall 
be  determined  by  the  Commissioners,  who  shall  make  such  order 
in  that  behalf  as  they  shall  think  right  under  the  circumstances, 
either  with  reference  to  the  particular  matter  under  consideration 
only  or  Avith  reference  to  the  future  conduct  of  the  proceedings  in 
general,  or  any  of  them,  or  \\'\\\\  reference  to  anything  that  has 
already  been  done. 

Provided  that  if  any  steps  or  proceedings  have  been  taken 
under  the  practice  of  one  superior  court,  and  the  Commissioners 
shall  think  that  the  practice  of  any  other  superior  court  ought  to 
be  applied,  they  shall  make  such  order  as  shall,  as  far  as  prac- 
ticable, and  as  is  just  under  the  circumstances,  prevent  the  steps 
already  taken  from  being  rendered  nugatory,  and  any  expense 
already  incurred  from  being  thrown  away. 

Enlargement  or  Alrklgement  of  Time. 

Power  to  66.  The  Commissioners  or  the  Eegistrar,  subject  to  an  appeal 

abridgetime.  to  the  Commissioners,  may  enlarge  or  abridge  the  time  appointed 

by  these  rules,  or  fixed  by  any  order,  for  doing  any  act  or  taking 

any  proceeding  upon  such  terms,  if  any,  as  the  justice  of  the  case 

may  require,  and  any  such  enlargement  may  be  ordered,  although 

the  application  for  the  same  is  not  made  until  after  the  exj)iration 

of  the  time  appointed  or  allowed. 

Enlarging  The  time  for  delivering,  amending,  or  filing  any  answer,  reply, 

consent        01"  Other  pleading  or  document  may  be  enlarged  b}-    consent  in 

■writing,  without  application  to  the  Commissioners.     Such  written 

consent  shall  be  left  -with  the  Registrar  at  the  time  of  filing  the 

ansAver,  reply,  or  other  pleading  or  document. 

Transmission  of  Documents  and  Fees  by  Post. 

Documents  67.  Where  an  applicant  does  not  reside  in  London,  and  he  has 

uoai  ''^"*  ^'^  ^^  solicitor  or  agent  there,  all  pleadings  and  documents  required 
by  these  rules  to  be  sealed,  filed  in,  or  delivered  at  the  Commis- 
sioners' office,  may  be  sent  by  post,  addressed  to  "  The  Registrar 
of  the  Court  of  the  Railway  and  Canal  Commission,"  and  the  fees 
payable  (if  any)  in  respect  thereof  may  be  sent  by  post,  by  post- 
office  order,  payable  to  "The  Registrar  of  the  Railway  and  Canal 
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Commission,"  to  the  Registrar,  Avho  shall  cause  stamps  to  be 
procured  to  the  amount  of  such  remittances,  and  such  stamps  to 
be  obliterated.  All  letters,  notices,  or  documents  sent  by  post  to 
the  officers  of  the  Commission  shall  be  prepaid. 

TahU  of  Fees. 

68.  The  fees,  a  table  whereof  is  in  the  Third  Schedule  hereunto  ^^'hat  fees 
annexed,  may  be  demanded  and  taken  in  respect  of  the  proceedings  taken. 
before  the  Commissioners. 

Signed  the  22nd  day  of  February  1889. 
Alfred  Wills. 
John  Trayner. 
Jajnies  Murphy. 
F.  Peel. 
Wm.  p.  Price. 
Approved, 

Halseury,  C. 

Approved, 

M.  E.  Hicks-Beach, 

President  of  the  Board  of  Trade. 


SCHEDULES. 

First  Schedule. 

Forms. 

No.   1.   Application. 

No.  2.   Indorsement. 

No.  3.  Indorsement  requii'ed  by  Eule  4.  , 

No.  4.  Answer. 

No.  5.  Reply. 

No.  6.  Form  of  Subpoena  ad  tcstificanchim. 

No.  7.  Form  of  Subpoena  duces  tecum. 

No.  8.  Notice  required  by  Rule  11. 

No.  9.  Form  of  Notice  to  the  public  required  to  be  given 

by  Railway  Companies  by  section  24  of  Railway  Clauses 

Act,  1863. 

The  forms  of  proceedings  contained  in  this  Schedule  may  be 
used  in  the  cases  to  which  they  are  applicable,  with  such  altera- 
tions as  the  circumstances  of  the  case  may  render  necessary,  but 
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any  variance  therefrom,  not  being  in   mattci-  of   substance,  shall 
not  atlect  their  validity  or  regularity. 

No.  1. 

A'p'plication. 

Ill  the  Court  of  the  Railway  and  Canal  Commission. 

Ill  the  matter  i  A.B.  states  that 

of  the  iii)plication  of  .>4./A  (^  , 
against                    ( 

The  Couipanj'.  )  '1. 

And  the  said  A.Jj.  applies  to  the  said  court  under  the  above- 
mentioned  Acts  for  an  order  enjoining  the  said  Company  \}icre 
state  concisely  the  nature  of  the  application,  as  foi'  example,']  to 
desist  from  giving  any  undue  preference  to  themselves  or  other 
persons  in  the  carrj^ing  or  in  the  collecting,  carrying,  and 
delivering,  for  themselves  or  other  persons,  of  goods  and  parcels, 
or  in  their  charges  for  the  same  over  the  said  A.B.  in  the  carrying 
of  such  goods  and  parcels  for  him,  and  enjoining  the  said  Com- 
pany not  to  subject  him  to  any  undue  prejudice  in  respect 
thereof. 

Dated  this  day  of  IS 

(Signed),  A.B. 
or 
CI). 
Solicitor  for  the  Applicant. 


No.  2.     - 

Indorsement  on  application. 

To  the  within  named  Company. 

You  are  hereby  commanded  by  the  Court  of  the  Eailway  and 
Canal  Commission  within  1")  days  from  the  service  of  the  within 
application  to  put  in  your  answer  to  the  same,  and  take  notice 
that  in  default  of  such  answer  being  put  in  within  such  time  or 
any  extension  thereof  duly  granted,  the  said  Court  may  proceed  to 
hear  the  said  application  ex  parte. 

(Sealed.) 
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[Indorsement.'] 
The  Avithin  application  is  made  by  A.B.  of 
(stating  address  and  occupation,  and  if  there  he  a  solicitor  in  the  matter) 
by  CD.  of  {a7id  if  he  be  agent  for  the  solicitor) 

as  agent  for  E.F.  of  solicitor  for  the  said 

A.B.,  and  was  filed  on  the  day  of 

18 

No.  3. 

Indorsement  required  hij  Hide  4. 

To  the  within  named  Company. 

Take  notice  that  the  Court  of  the  Eaihvay  and  Canal  Com- 
mission, having  consented  to  the  within-mentioned  difference  (or 
differences)  being  referred  to  it  for  its  decision  in  lieu  of  being 
referred  to  arbitration,  you  are  hereby  commanded  within 
days  from  the  service  upon  you  of  the  within  state- 
ment to  put  in  your  answer  to  the  same,  and  take  notice,  that  in 
default  of  such  answer  being  put  in  Avithin  such  time,  or  any 
extension  thereof  duly  granted,  the  said  Court  may  proceed  to  hear 
and  determine  the  said  difference  ex  jMrte. 

(Sealed.) 

No.  4. 

Ansicer. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

The  Company  in  answer  to  the 

Application  oi  A.B.  state  that — 

1. 
•) 

This  Answer  is  made  on  behalf  of  the  said 
Company  liy  C.I),  of  ,who  is 

acquainted  Avith  the  facts  stated  therein. 


In  the  matter 

of  the  npplication  of  A.l>. 

against 

The  Company. 


Dated  this  day  of  18 

(Signed.) 
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No.  5. 

In  the  Court  of  ihe  Ixailwuy  and  Canal  Commission. 

In  the  matter  f        '^'^^  ^^''^^  A.B.  in  re[)ly  to  the  answer  of 

of  the  application  of  A.B.]  the  said  Company  states  that — 

agaiust  |  1. 

The  company.       [l>.   And  the  said  ^i.Z>'.  admits  that 

Dated  this  day  of  18    . 

(Signed)         AM 
or 
CD. 
Solicitor  for  the  said  Applicant. 

No.  G. 

Suhpcena  ad  Tedifxandum. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  matter  of  the  application  of  A.B.,  Applicant, 
against 
The  Company,  Defendant. 

Victoria,  by  the  grace  of  God,  iK:c.,  to  \ihe  names  of  three  icitnesses 
may  he  inserted],  greeting.  We  command  you  to  attend  before  the 
Railway  and  Canal  Commissioners  at 

on  day  the  day,  of  18    , 

at  the  hour  of  in  the  noon,  and  so  from  day 

to  day  until  the  above   application  is  tried,  to  give  evidence  on 
behalf  of  the  applicant  (or  defendant). 

Witness,  &c. 

No.  7. 

Suhpcena  Duces  Tecum. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  Matter  of  the  Application  of  A.IL,  Applicant, 

against 

The  Company,  Defendant. 

Victoria,  by  the  Gi-ace  of  God,  A:c.,  to  \tlie  names  of  three  toit- 

nesses  may  he  inserted],  greeting.     We   command   you   to   attend 

before  the  Railway  and  Canal  Commissioners  at  ,  on 

day,  the  day  of  18       ,  at  the  hour 
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of  in  the  noon,  and  so  from  day  to  day  until  the 

above  application  is  tried,  to  give  evidence  on  behalf  of  the  appli- 
cant (or  defendant),  and  also  to  bring  with  you  and  produce  at  the 
aforesaid  time  and  place  [specify  documents  to  he  iJroduced\ 
Witness. 

No.  8. 
Notice  required  hij  liule  11. 
The  Railway  and  Canal  Traffic  Acts,  1873  and  1888. 

Notice  is  hereby  given  that  it  is  the  intention  of  the 

Railway  Company  and  the  Canal  Com- 

pany, subject  to  the  sanction  of  the  Railway  and  Canal  Commis- 
sioners, to  enter  into  an  agreement  for  the  following  purposes,  viz. 
(among  other  things),  the 

and  that  a  copy  of  the  proposed  agreement  can  be  seen  at  the  office 
of  the  Railway  and  Canal  Commission  at 

Dated  this  day  of  18     . 

Secretary  to  the 

(Solicitor  or  agent) 

No.  9. 

Form  of  Notice  to  he  given  to  the  Public  hy  Bailu-ay  Companies  of 
their  intention  to  enter  into  Agreements  amongst  themselves 
binder  Part  III.  of  the  Puiihcay  Clauses  Act,  1863. 

Notice  is  hereby  given  pursuant  to  the  provisions  of  the  Rail- 
ways Clauses  Act,  1863,  and  the  Railway  and  Canal  Traffic  Acts, 
1873  and  1888,  and  the  Act,   18     ,  that  it  is  the 

intention  of  the  Railway  Company  and  the 

Railway  Company  to  enter  into  an  agreement  for 
the  following  purposes,  viz.  (among  other  things),  the 
and  that  any  company  or  person  aggrieved  by  such  proposed 
agreement  and  desiring  to  object  thereto,  may  bring  such  objec- 
tion before  the  Railway  and  Canal  Commissioners  by  sending  the 
same  in  -writing,  addressed  to  the  Registrar  to  the  Raihvay  and 
Canal  Commissioners,  at  their  office,  at  the 

London,  on  or  before  the  ^  day  of 

^  28  days  should  intervene  between  tlie  date  of  the  newspaper  containing 
the  first  insertion  of  this  notice  and  the  date  here  inserted.     See  Schedule  IV. 
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18      ,  in  wliicli  office  ii  cop\'  of  the  proposed  agreement 
can  l>e  seen. 

Dated  this  day  of  18     . 

Secretary  to  the 
(Solicitor  or  agent) 

SECOND  SCHEDULE. 

Rules  2,  3,  4,  5,  6,  7  of  Order  XXII.  of  the  Rules  of  the 
Supreme  Court,  1883,  referred  to  in  Rule  18  of  these  Rules. 

2.  Payment  into  court  shall  be  signified  in  the  defence,  and  the 
claim  or  cause  of  action  in  satisfaction  of  which  such  payment  is 
made  shall  be  specified  therein. 

3.  With  a  defence  setting  up  a  teiider  before  action,  the  sum  of 
money  alleged  to  have  been  tendered  must  be  brought  into  court. 

4.  If  the  defendant  pays  money  into  court  before  delivering  his 
defence,  he  shall  serve  upon  the  plaintiff  a  notice  specifying  both 
the  fact  that  he  has  paid  in  such  money,  and  also  the  claim  or  cause 
of  action  in  respect  of  wliich  such  payment  has  been  made. 
Such  notice  shall  be  in  the  form  No.  3  in  Appendix  B.,  with  such 
variations  as  circumstances  may  require. 

[Form  No.  3,  referred  to  in  the  foregoing  rule.] 
Heading  as  in  I'orni.^ 

Take  notice  that  the  defendant  has  paid  into  court  /., 

and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim 
[o?-  the  plaintiff's  claim  for,  etc.] 

Z.,  defendant's  solicitor. 

To  Mr.  X,Y.,  the  plaintiff's  solicitor. 

5.  In  the  following  cases  of  payment  into  court  under  this 
order,  viz. : — 

(a.)  "When   payment   into   court   is   made   before    delivery   of 

defence ; 
(&.)  AVhen  the  liability  of  the  defendant  in  respect  of  the  claim 

or  cause  of  action  in  satisfaction  of  which  the  payment 

into  court  is  made  is  not  denied  in  the  defence ; 
(c.)  When  payment  into  coiu't  is  made  with  a  defence  setting 

up  a  tender  of  the  sum  paid  ; 
the  money  paid  into  court  shall  be  paid  out  to  the  plaintiil"  on  his 

^  Note. — In  proceedings  before  the  Commissioners  the  heading  of  this 
form  will  be  the  same  as  tlie  heading  of  the  forms  in  the  First  Schedule. 
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request,   or  to  his  solicitor,  on  the  plaintiff's  written  authority, 
unless  the  court  or  a  judge  shall  otherwise  order. 

6.  When  the  liability  of  the  defendant  in  respect  of  the  claim 
or  cause  of  action,  in  satisfaction  of  which  the  payment  into  court 
has  been  made,  is  denied  in  the  defence,  the  following  rules  shall 

(a.)  The  plaintift'  may  accept,  in  satisfaction  of  the  claim  or 
cause  of  action  in  respect  of  which  the  payment  into 
court  has  been  made,  the  sum  so  jjaid  in,  in  which  case 
he  shall  be  entitled  to  have  the  money  paid  out  to  him 
as  hereinafter  provided,  notwithstanding  the  defendant's 
denial  of  liability,  whereupon  all  further  proceedings  in 
respect  of  such  claim  or  cause  of  action,  except  as  to 
costs,  shall  be  stayed  ;  or  the  plaintift'  may  refuse  to 
accept  the  money  in  satisfaction,  and  reply  accordingly, 
in  which  case  the  money  shall  remain  in  court,  subject 
to  the  provisions  hereinafter  mentioned. 

(^.)  If  the  jDlaintiff  accept  the  money  so  paid  in  he  shall,  after 
service  of  such  notice  in  the  Form  No.  4  in  Appendix 
B.,  as  is  in  Rule  7  mentioned,  or,  after  delivery  of  a 
reply  accepting  the  money,  be  entitled  to  have  the 
money  paid  out  to  himself  on  request,  or  to  his  solicitor, 
on  the  plaintift"s  Avritten  authority,  unless  the  court  or 
judge  shall  otherwise  order. 

(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the  claim 
or  cause  of  action  in  respect  of  which  the  payment  into 
court  has  been  made,  the  sum  so  paid  in,  but  proceeds 
with  the  action  in  respect  of  such  claim  or  cause  of 
action,  or  any  part  thereof,  the  money  shall  remain  in 
court  and  be  subject  to  the  order  of  the  court  or  a 
judge,  and  shall  not  be  paid  out  of  court  except  in 
pursuance  of  an  order.  If  the  plaintiff  proceeds  with 
the  action  in  respect  of  such  claim  or  cause  of  action,  or 
any  part  thereof,  and  recovers  less  than  the  amount  paid 
into  court,  the  amount  paid  in  shall  be  applied,  so  far  as 
is  necessary,  in  satisfaction  of  the  plaintiff's  claim,  and 
the  balance  (if  any)  shall,  under  such  order,  be  repaid  to 
the  defendant.  If  the  defendant  succeeds  in  respect  of 
such  claim  or  cause  of  action,  the  Avhole  amount  shall, 
under  such  order,  be  repaid  to  him. 

7.  The    plaintiff,    when   pajment   into    court   is   made   before 
delivery  of  defence  may,   within  four  days  after  the  receipt  of 
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notice  of  such  payment,  or  when  such  payment  is  first  signified 
in  a  defence,  may,  Ijeforc  rei)ly,  accept  in  satisfaction  of  the  claim 
or  cause  of  action  in  respect  of  which  such  payment  has  been 
made,  the  sum  so  paid  in,  in  which  case  he  shall  give  notice  to  the 
defendant  in  the  Form  No.  4  in  Appendix  B.,  and  shall  be  at 
liberty,  in  case  the  entire  claim  or  cause  of  action  is  thereby 
satisfied,  to  tax  his  costs  after  the  expiration  of  four  days  from 
the  service  of  such  notice,  unless  the  court  or  a  judge  shall  other- 
Avise  order,  and,  in  case  of  non-payment  of  the  costs  within  48 
hours  after  such  taxation,  to  sign  judgment  for  his  costs  so  taxed. 
[Form  No.  4  referred  to  in  the  foregoing  Kules  G  and  7 '] 
Take  notice  that  the  plaintiff  accepts  the  sum  of  /. 

paid  l)y  you  into  court  in  satisfaction  of  the  claim  in  respect  of 
which  it  is  paid  in. 

THIRD  SCHEDULE. 

Table  of  Feks. 
Appointed    by    tlie    Commissioners,    with    the    concurrence    of    the    Lord 
Chancellor  and  of  tiie  Treasury,   to  be  taken   in  relation  to  the  pro- 
ceedings before  the  Commissioners. 


£ 

.s.    d. 

Receiving    and    filing    every    application    or 
statement  of  case,  or  answer  thereto, 

1 

0    0 

\ 

Receiving  and   filing  every  rejjly,   affidavit, 
or  otlier  proceeding,    ..... 

0 

2     6 

Fees     in 

ordi- 

Note. — No  extra  charge  is  to  be  made 

nary  cases. 

for  documents  that  may  accompany 

any   api)lication,   answer,    reply,   or 
affidavit. 

Every     sunnnons    ujjon     interlocutory    pro- 

1 

ceedings,      

0 

5    0 

Every  order  made  thereon,     .... 

0 

2     G 

Attendance     b^'    counsel     on     intei  locutory 

proceedings,  each  side,         .... 

0 

10     0 

For  every  appointment  for  hearing, 

0 

2    6 

Fees    in 

ordi- 

Every  subpcena,      ...... 

0 

2     6 

nary  cases. 

Every  hearing  not  in  the  nature  of  an  inter- 

locutor}^ proceeding,  or  of  an  arbitration,  . 

1 

0    0 

Office  copy  of  proceedings,  per  folio. 

u 

0     (3 

Note. — Copies  of  plans,  sections,   etc., 

to  be  paid  for  by  the  party  requiring 
them  according  to  the  actual  cost. 

1 

0    0 

Fees     on 

Every  conunission  to  take  evidence, 

com- 

missions. 

'  Sec  note  on  page  106. 
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Every  hearing  in  the  nature  of  an  ai'bitra- 
tion  between  railway  companies  or  canal 
companies,  or  between  railway  companies 
and    the    Postmaster-General    under    the 
Regulation   of    Railways    Acts,    1873   and 
1874,  or  either  of  them,  eacli   day  or  part 
of  a  day,      ....... 

Every  decision  of  such  difference,  . 
Every  hearing  in  the  nature  of  an  arbitra- 
tion, one  of  the  parties  being  other  than 
a  railway  companj'  or  canal  company,  each 
day  or  part  of  a  day,  ..... 

Every  decision  of  such  difference,  . 

Note,. — The  fee  for  the  hearing  is  to 
be  paid  on  each  day  bj^  the  party 
whose  case  is  then  being  heard, 
unless  the  Commissioners  otherwise 
order. 


Fees  on  hear- 
ings in  the 
nature  of  ar- 
bitrations. 


All  fees  shall  be  paid  by  stamps,  impressed  on  the  forms  ap- 
plicable to  the  various  proceedings  respectively,  which  shall  be 
sold  in  London  at  the  office  of  the  Commissioners,  West  Front 
Committee  Eooms,  House  of  Lords,  S.W. ;  and  at  the  Inland 
Eevenue  Office,  Somerset  House;  and  at  the  Branch  Office, 
Itoyal  Courts  of  Justice.  Li  Edinburgh,  at  the  Inland  Revenue 
Office,  Waterloo  Place.  In  Dublin,  at  the  Inland  Revenue  Office, 
Custom  House ;  and  at  such  other  places  as  the  Inland  Revenue 
Department  may  determine. 


FOURTH  SCHEDULE. 

Directions  of  the  Railway  and  Canal  Commissioners  relating  to 
working  agreements  between  two  or  more  railway  companies. 

L  Care  should  be  taken  that  at  least  28  days  from  the  date  of 
the  newspaper  containing  the  first  insertion  of  the  notice  to  the 
public,  of  the  intention  of  the  companies  to  enter  into  a  working 
agreement,  are  allowed  for  bringing  objections  before  the  Railway 
and  Canal  Commissioners,  and  that  during  the  whole  of  that 
period  a  copy  of  the  proposed  Avorking  agreement  is  lodged  at 
the  Commissioners'  office  for  inspection. 

2.  At  the  expiration  of  the  period  specified  in  the  notices  for 
bringing  objections  before  the  Railway  and  Canal  Commissioners, 
and  together  with  the  application  for  their  approval,  there  should 
be  sent  to  their  office  : 
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a.  The  .VcL  ur  .VcU  of  Parliament  authorising  such  agreement. 

h.  Copies  of  the  newspapers  containiiii;-  the  notices  of  the 
intention  of  the  two  companies  to  enter  into  such  agree- 
ment wliich  arc  required  by  the  24th  section  of  the 
Railway  Clauses  Act,  1863. 

c.  Copies  of  the  newspapers  containing  the  advertisements  of 

each  Company,  required  by  the  23rd  section  of  the  same 
Act,  convening  the  special  meetings  at  which  the  agree- 
ment Avas  assented  to. 

d.  A    copy    of    the    circular    whicli    was    addressed    to    each 

shareholder. 

e.  The  agreement,  sealed  by  the  companies,  together  with  a 

certificate  given  under  the  hands  of  the  chairman  at  the 
meeting,  and  of  the  secretary  of  each  company,  stating 
that  such  agreement  was  duly  assented  to  by  the  required 
proportion  of  the  votes  of   the   shareholders  and   stock- 
holders entitled  to  vote  in  that  behalf  at  meetings  of  the 
company,  present  (personally  or  by  proxy)  at  a  general 
meeting  of  each  of  the  companies  specially  convened  for 
that  purpose,  pursuant  to  the  23rd  section  of  the  same  Act. 
3.  The  application  to  the   Commissioners   for  their  approval 
should  be  made  in  the  manner  prescribed  by  their  General  Kules 
of  February  1889,  Nos.  2  and  6. 

The  agreement,  when  approved  by  the  Commissioners,  will  be 
returned  with  their  approval  signified  thereon,  and  the  copy 
lodged  at  their  office  will  be  retained  by  them. 

Note. — Where  ike  special  Act  or  Acts  authorising  the  agree- 
ment do  not  incorporate  the  Railway  Clauses  Act,  1863,  Part  3, 
or  are  of  an  earlier  date,  the  course  of  proceeding  xdll  he  that  indicated 
in  the  special  Acts. 
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Access  to  competing  lines,  5. 
Accident — 

Alleged  acts  of  negligence,  42. 

At  level  crossing,  42,  43. 

Defective  points,  42. 

Child   killed    on    private    harbour 
line,  39,  40. 

Co.  exei'cising  running  powers,  42. 

Contributory  negligence,  26,  27. 

Door  not  fastened,  31. 

Duty  to  warn,  27. 

Facilities  for  alighting,  28. 

Failure  to  light  station,  26. 

Fault  of  servant  outwith   employ- 
ment, 27. 

Head  out  of  window,  20,  27. 

Heap  left  beside  road,  41. 

Infant   injured   en  ventre  sa  mere, 
28. 

Injury  from  fright  only,  28,  43. 

Leaving  train  in  motion,  26. 

New  trial  twice  granted,  40. 

Person  lawfully-  on  platform,  4i. 

I'rccaution  for  servants,  46. 

Railway  near  docks,  41. 

Reasonable  facility  for  public  pur- 
pose, 26. 

Reasonable  precaution,  41. 

Special  duty  to  children,  40,  41. 

Death  of  stepmother,  28. 

Temporary  control  by  others,  27. 

To  contractor's  servant,  46. 

To  servant  of  adjoining  proprietor, 
40. 

To  stationmaster,  46,  47. 

To  surfaceman,  46. 

Underline  bridge,  40. 
"Accommodation,  Conveniences,  and 
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Accommodation  \Vorks,  34. 
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57. 
1845  (reasonable  suspicion  of 

offence  against),  33. 
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1845  (i^ng.),  sect.  15,  53. 
1845  (Eng.),  sect.  16,  58. 
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lS45(Eng. ),  sects.  46,  47,  61,  & 
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1845  (Eng.),  sects.  6S-73,  34. 
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1888,  2. 
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Act  of  1888,  sect.  2,  12. 

„      1888,  sect.  7,  83. 

,,      1888,  sects.  7  &  14,  7. 

,,      1888,  sects.  7  &  27,  9. 

,,      1888,  sect.  9,  83. 

,,      1888,  sect.  10,  4,  85. 

,,      1888,  sects.  12  &  58,  1. 

,,      1888,  sects.  14,  33,  &  34,  10,  11. 

,,      1888,  sects.  17,  27,  29-55,  5. 

,,      1888,  sect.  20,  86. 

„      1888,  sect.  25,  84. 

„      1888,  sect.  27,  5. 

,,      1888,  sect.  29,  9. 

,,      1888,  sects.  33  &  34,  83,  84. 

,,      1888,  sect.  37,  85. 

,,      1888,  sect.  38,  86. 

,,      1889,  33,  69. 

,,      1889,  sect.  5,  32,  33. 

,,      1889,  sect.  7,  45. 

,,      Sederunt  (1889)  as  to  procedure 
in  R.  &  C.  T.  Appeals,  80,  81. 
Adjoining  Proprietors,  34-39. 
Adjournment  (R.  &  C.  Com.  Court), 

99. 
Affidavits,  97. 
Alteration  of  order  (R.  &  C.  Com.), 

96. 
Alternative  rate,  22,  23. 
Alternative  routes,  15, 
Amendment,  99. 

Answer  in  R.  &  C.  Com.  Court,  89. 
Answer  (form  of),  103. 
Appeal  from  Sheriff,  57. 
Appeal  to  Sheriff  re  accommodation 

works,  34. 
Appeals   under   Railway   and    Canal 

Traffic  Act,  188S,procedure  in,  80, 81. 
Application,  form  of,  102. 
Application  to  R.  &  C.  Commission, 

83-87. 
Appointing  hearing   (R.   «fe  C.    Com. 

Court),  94, 
Approaches  to  stations,  72. 
Arbitration,  49,  50,  51,  64,  65. 
Assessment,  deficiencies  in,  57, 
Authority  of  Company's  servants  to 

remove,  32. 
Avoiding  payment  of  fare,  71. 

Block  system,  69. 


Board   of   Trade,    powers    of,    as    to 

hours  of  work,  75. 
Booking  office,  7. 
Booking  to  stations  offline,  10. 
Brakes  (continuous),  70. 
Branch  railway,  11. 
Branch  railway  (severing  connection), 

12. 
Branch  railways,  34. 
Bridges,  maintenance  of,  43. 
Building  agreement,  59, 
Buildings — erection     beyond     street 

line,  55,  56. 

Carcass,  sale  of,  24. 

Carriage,  17. 

Carriage  of  goods,  20,  21. 

Carriage  of  live-stock,  21-24. 

Carriage  of  passengers,  26-35. 

Carriage — liability  for  contamination 

of  food,  43,  44. 
Carrier,  8. 

Charge  for  haulage,  12. 
Charges  disproportionate  to  distance, 

8. 
Charges,  right  to  sell  goods  to  defray 

warehouse,  21. 
Cheap  Trains  Act,  1883,  87. 
Clerical  work,  servant  engaged  in   76. 
Cloak-room,  bag  left  in,  25. 
Close  of  pleadings,  90. 
Common  employment,  47. 
Companies  Clauses  Act  (Eng. ),  1845, 

sect.  18,  68;  sect.  65,  67;  sect.  135, 

64. 
Compensation,  51,  57-59. 
Compensation,    failure    of    statutory 

tribunal,  58. 
Compensation,  mode  of  assessing,  59. 
Compensation,  principles  of  assessing, 

58. 
Compulsory  powers,   51,  52,   53,  55, 

56,  60. 
Computation  of  time,  98. 
Condition  on  left-luggage  ticket,  25. 
Condition  precedent,  5. 
Condition  restricting  liability  absent, 

25. 
Confirmation  of  scheme,  63. 
Consent  cases,  89. 
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Consigned  cunipensalion,  Gl,  02. 

Continuous  brakes,  70. 

Continuous  line  of  communication,  7. 

Contractors  for  works,  49,  .ll. 

Conveniences,  6. 

Conveyance,  17. 

Conveyance  (not  statutory),  55. 

Conveyance  of   Mails  Act,   1893,  49, 

77. 
Conveyance  of  Mails  Act,  1893  (text), 

77-80. 
Costs,  11,  12. 
Covenant  to  re-sell,  5G. 

Damage — 

Caused  by  working  of  railway,  .'U, 
35. 

Want  of  care  in  dangerous  opera- 
tions, .39. 

Remoteness  of,  2S. 
Damages — 

30,  31. 

Deduction  for  insurance,  43. 

Excess  of,  30,  31. 

Reduced,  31. 

Remoteness  of,  30,  43. 

How  claimed    before   Commission, 

87. 

Reference,  whether  claim  excluded, 
49. 
"  Dealing,"  IG. 
Debenture-holders,  64. 
Debenture  stock  (issue  under  Act  of 

1889),  70. 
Debentures,  interest  on,  OS. 
Debentures,  issue  at  discount,  68. 
Defence  to  action  for  charges,  1. 
Deficiency  in  rates,  57. 
Delay  of  goods,  20. 
"  Delineated"  on  deposited  plans,  54, 

55. 
Deposited  Plans,  54. 
Detain  passenger,  right  to,  32. 
Detain  train,  refusal  to,  on  complaint, 

29. 
Detain  waggons,  right  to,  17. 
Detention  of  goods,  21. 
Detention  of  trains,  31. 
Deviation,  lateral  and  vertical,  54. 
Deviation,  limits  of,  53. 


Difference  as  to  reuumeration  for  con- 
veyance of  mails,  77. 

DifTerences  under  Conveyance  of 
Mails  Act,  1893,  79. 

Diligence,  19. 

Diligence,  business  books,  income- 
tax  receipts,  report  by  station- 
master,  31. 

Diligence,  writings  passing  between 
Company  and  contractor,  39. 

Discharge  of  claim  for  damages,  30. 

Discovery  of  documents,  92. 

Dismissal,  publication  of,  48. 

Disqualification  of  arbiter,  50. 

Dividend  out  of  capital,  68. 

Documents,  diligence  and  production 
in  K.  &  C.  Com.  Court,  92,  93. 

Embankment,  how  valued,  65. 

Engine,  fires  caused  by,  34,  35. 

Entry  on  lands  taken,  53. 

Excess  fare,  demand  for,  33. 

Excess  luggage,  2(). 

Excess  of  damages,  30,  31. 

Excess  in  arbiter's  award,  50. 

Excessive  charges,  3. 

Excessive  hours,  75. 

Expenses  in  connection  with  con- 
signed money,  61,  02. 

Extension  constituted  separate  under- 
taking, 62. 

Extension  of  time  clause  in  contract, 
50. 

Evidence  (in  R.  &  C.  Com.  Court),  95. 

Facilities,  3,  5,  6,  7. 

Facilities,  reasonable,   in    forwarding 

goods,  20. 
Facilities    (resumption   of    passenger 

traffic),  7. 
Facility  for  public  purpose,  26. 
Fare,  action  to  recover,  32,  33. 
Fares  and  tickets,  31,  33. 
Fees  (before  R.  &  C.  Com.),  101. 
Fence,  duty  to,  34. 
Fence,  sufficiency  of,  34. 
Ferry,  right  to  exclude  public,  44. 
Feu-charter  and  Special  Act,  55. 
Filing  application,  88. 
Formal  objections,  99. 
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Forms  (R.  &  C.   Com.  proceedings), 

101-106. 
Forwarding  of  goods,  20. 
"  Fronts  or  abuts,"  57. 

"General  purposes"  rate,  57,  67. 

Government  guarantee,  68. 

Gross  traffic  receipts,  64. 

Group  rates,  9. 

Guai'd  not  a  "workman"  in  sense  of 

Truck  Acts,  47,  48. 
Guard  and  porter,  Truck  Acts,  48. 

Haulage  contract,  16. 

Haulage  of  waggons,  12. 

Hearing  (R.  &  C.  Com.  Court),  94. 

"  Hereditament,"  66. 

Hours  of  labour,  75. 

Income-tax,  65,  66,  67. 
Increased  cost  of  woi^king,  8. 
Indorsement  (form  of),  102. 
Indorsement  on  application,  88. 
Indorsement  (Rule  4)  (form  of),  103. 
"  Injuriously  affected,"  57,  58. 
Inquiry  by  Board  of  Trade  into  hours 

worked,  75. 
Interdict,  55. 
Interdict  against  careless  conduct  of 

work  under  statutory  powers,  39. 
Interest,     claim     for,    under     traffic 

agreement,  16. 
Interest  in  land,  59. 
Interest  of  public,  9. 
Interim  injunction,  91. 
Interlocking  of  points  and  signals,  70. 
Interlocutory  applications,  96. 
Interpretation  (R.  &  C.  Com.  Rules), 

82. 
Invalid  chair,  26. 

Issues  (in  R.  &  C.  Com.  Court),  90. 
Joint-committee,  18. 
Joint-oMner  (of  station),  18. 
Joint-station,     right     to    use    under 

running  powers,  19. 
Joint-station,  title  to  sue,  18. 
Joint  traffic  agreement,  16. 
Judgment  (R.  &  C.  Com.  Coui't),  95. 
Jurisdiction,  64,  65. 
Jurisdiction  of  R.  &  C.  Com.,  3. 


Land  tax,  66. 

Lands  Clauses  Acts — 

1845,  62. 

1845,  sects.  17  &  115,  51. 

1845,  sects.  17,  S3,  87;  112,  114,  53. 

1845,  sects.  67  &  79,  61,  62. 

1845,    sects.    So,    107,    etc.,    117   & 
126,  53. 

1845,  sect.  120,  52. 

1845,  sect.  126,  53. 

1845,  sect.  139,  57. 

1845  (Eng.),^^  16,  56. 

1845  (Eng.),  sect.  133,  57. 
Level    crossing   at    station,    duty   to 

warn,  43. 
Level  crossing,   power  of  justices  to 

order  handrails,  etc.,  42. 
Level  crossings,  42,  43. 
Libel,  publication  of  offenders' names, 

48. 
Line,  liability  to  reinstate,  37. 
Line  partly  in  England,  service,  64. 
Live  stock,  custody  of,  21. 
Live    stock,    damages     where     joint 

fault,  22. 
Live   stock,  escape  of  dog,  responsi- 
bility for  injuries  caused  by,  22. 
Lower  charge  in  public  interest,  9. 
"Loss,"  25. 
"  Lower  rates,"  13. 
Lower  rates  or  tolls,  5. 

Mails,    conditions    M'hen   carried   on 

tramways,  77,  78. 
"Mails,"  definition  of,  79. 
jMaintenance  of  bridges,  43. 
Merchandise  traffic,  facilities  for,  7. 
Minerals — 

Freestone,  35. 

Limestone,  36. 

Line  coming  down  in  consequence 
of  working,  37. 

Notice,  36. 

Open  workings,  36,  37. 

Right  to  work  under  line,  36,  37. 

Shale  in  banks  of  cutting,  35. 

In  vicinity,  35-37. 
Misdelivery,  25. 

"  Most  favoured  trader  "  clause,  13. 
Municipal  authority,  consent  of,  55. 
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"  Necessary     ami     convenient     for 

Passengers,  carriage  of,  26-35. 

traffic,"  39. 

Passengers'  luggage,  25,  26. 

Necessary  purpose,  60. 

Payment  for  accommodation,  etc.,  (!. 

Negligence  (carriage  of  live  stock),  23. 

Payment  into  Court,  106-108. 

Notice  (Rule  11),  (form  of),  10.1. 

Penalties  for  entry,  53. 

Notice  of  discontinuance,  94. 

Penalties  for  failure  to  give  returns 

Notice  to  admit,  93. 

of  overtime,  71. 

Notice  to  produce,  93. 

Permanent  improvements,  65. 

Notice  to  public  of  agreements  (form 

"  Person  interested,"  10. 

of),  105. 

Pleadings  by  leave,  90. 

Notice  to  take,  ~A. 

Poisoning  caused  by  contamination  of 

goods  in  carriage,  43,  44. 

Obligation  to  build  up  side  arches  of 

Post  Office- 

river  bridge,  3S. 

Misappropriation     of     money     be- 

Obstruction on  railway,  45. 

longing  to,  49. 

Office  of  registrar  (R.  &  C.  Com.),  98. 

Special  control  of  railway  servants 

Option  to  purchase,  time  in  which  to 

by,  27. 

be  exercised,  5(). 

Parcels  Act,  1882,  49,  77. 

Order  to  distinguish,  11. 

Practice   (of  Superior  Courts),  when 

Order  to  divide,  10. 

apjilicable  to  R.    &   C.    Com.    pro- 

" Ordinary  trains,"  38. 

ceedings,  99,  100. 

Overcharges,  1,  2,  8,  13. 

Preferential  dock  dues,  3. 

Overcrowding  of  carriage,  20. 

Preliminary  communication,  91. 

Overtime,  returns  of,  71. 

Preliminary  meeting,  91. 

Preliminary  questions,  91. 

Parcels,  delivery  of,  8. 

Private  engine,  17. 

Parliamentary  deposit,  67,  68. 

Private  waggons,  16,  17. 

Passenger — 

Procedure   before   Railway   Commis- 

Arrest for  refusal  to  show  ticket, 

sion,  6,  82-110. 

33. 

Procedure  in  Scotland,  6. 

Duty  to,  violence  of  fellow-passen- 

Procedure in   Scotch   appeals   under 

gers,  29. 

Act  of  1888,  SO,  81. 

Giving  false  name  or  address,  33, 

Procedure,  service,  Scotch  Company 

71. 

in  England,  64. 

Provisions  as  to  fares  and  tickets 

Production  of  documents,  19. 

(Act  of  1889),  71. 

Production  of  documents   (R.    &    C. 

Refusal  to  pay  fare,  33. 

Com.  Court),  93. 

Right  to  detain,  32. 

Prohil)ition,  3. 

Right  to  remove,  31,  32. 

Promotion  expenses,  67. 

Robbery  of,  29. 

Public  body,  powers  of,  73,  74. 

Travelling     \\itliout     payment    of 

fare,  33. 

Railway  Commission — 

Under  influence  of  drink,  33. 

Cases  appealed  from,  4,  5. 

Using    ticket    for   wrong    station, 

Cases  before,  6-13. 

32,  33. 

Procedure  in  Scotland,  6. 

Passenger  station,  luerciiandise  traffic 

Differences   as   to   mails   to    be  re- 

at, 8. 

ferred  to,  77. 

Passenger  traffic,  facilities  for,  7. 

Can    enforce    orders   of    Board   of 

Passenger  traffic,  order  to  resume,  7. 

Trade  under  Act  of  1889,  70. 

Passengers,  accidents  to,  26-36. 

Powers  of  as  to  hours  of  labour,  76. 

INDEX 
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Railway     and      Canal      Commission 

Rules,  82-110. 
Railway    and     Canal    Traffic     (Pro- 
visional Orders),  Amendment  Act, 

1891,  73. 
Railway  and  Canal  Traffic  Act,  1892, 

74. 
Railway   Companies   Act,    1867,    62, 

63,  64. 
Railway    Regulation    Act,    1893,    48, 

75. 
Railway  servants,  hours  of,  75. 
Rail-way  stock,  certificate  of,  68. 
Rate-books,  production  of,  19. 
Rates,  1,  2,  3,  13,  14. 

Order  to  divide  in  rate-book,  10. 

Order  to  distinguish,  11. 

For  excess  luggage,  26. 

For  live  stock,  24. 
' '  Rates  iu   force   and  from   time    to 

time  exacted,"  14. 
Rates  under  agreement,  1 1 . 
Rating,  liability  for  river  formed  into 

canal,  67. 
Reasonable    conditions    (carriage    of 

live  stock),  22,  23. 
Receipts,  15. 

Reconvey,  obligation  in  favour  of  ad- 
joining proprietor,  39. 
Reference,  specific  and  general,  15. 
Registrar's  office,  98. 
Regulation  of  Railways  Act,  1889,  32, 

33,  45,  69. 
Regulation    of    Railways    Act,    1889 

(text),  69. 
Removal  of  jiassenger,  31,  32. 
Repayment  of  deposit,  67. 
Repetition  of  overcharges,  13. 
Reply  (in  R.  &  C.  Com.  Court),  90. 
Reply  (form  of),  104. 
Rescission  of  order  (R.    &   C.    Com. 

Court),  96. 
Right  to  detain  live  stock,  24. 
Right-of-way,  43. 
Roads  and  streets,  interference  with, 

59,  60. 
Robbery  of  passenger,  29. 
Rolling  stock,  discretion  to  replace, 

68. 
"  Route,"  1-4. 


Running  powers,  5,  14,  17. 
Running     powers,    liability    of     Co. 
exercising,  for  accidents,  42. 

Safety  of  public,  provisions  for,  69,  70. 
"  Same   portion  of   the  line  of   rail- 
way," 2. 
Sanitary  rate,  67. 
Schedule  of  time  for  duty  of  servants, 

75. 
Schemes  of  management — 

Non-assent  of  class,  63. 

Rights  prejudicially  affected,  63. 

Sale  of  undertaking,  63. 

Petition  to  sanction,  63. 
Separate  undertaking,  62. 
Servants — 

Accidents  to,  46,  47. 

Common  employment,  47. 

Publication  to,  48. 

In  sense  of  Truck  Acts,  47,  48. 
Set-off  of  overcharges,  3. 
Service    of    application   (in  R.   &  C. 

Com.  Court),  88. 
"Services  incidental  to  the  business 

of  a  carrier,"  4. 
Servitude,  55. 

Servitude  in  land  taken,  52. 
Sittings  of  R.  &  C.  Com. ,  98. 
Sleeping-Car  Co.,  31. 
Spark-arrester,  34,  35. 
Special     contract    (carriage    of     live 

stock),  22,  23. 
Special  obligations,  37-39. 
Specific  implement,  38. 
Station,  11. 

Station,      "temporary      or      perma- 
nent," 37. 
Station  accommodation,  4. 
Stations,    power    to    make    bye-laws 

regulating  use  of,  45,  72. 
Stationmaster — 

Accident  to,  46. 

Authority  of,  to  bind  Company,  22. 

Land  used  as  gai-den  by,  39. 
Report  by,  31. 
Steam  tramway,  49. 
Streets,  level  interfered  with,  59. 
Streets,  power  to  stop  up  ;  reference 
to  arbiter,  60. 
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Subpd'iia  (forms  of),  104. 
Substituted  road,  default  iu  uiaking, 

Transference  of  action,  1. 
Transmission  of  documents  and  fees 

60. 
"Superfluous  land,"  52,  56. 

by  post,  100. 
Transmission  of  shares  on  death,  68. 

Superior  v.  vassal,  53. 

Surplus  land,  house  thereon,   obliga- 
tion as  to  light,  39. 

Suspension  of  proceedings  before  Com- 
mission, 89. 

Travelling  without  payment  of  fare, 

71.  . 
Trespass,  powers  of  dealing  witli,  45. 
Trespass  on  railway,  43. 
Truck  Acts,  47,  48. 

Table  of  fees  (R.  &  C.  Com.  Court), 

Tunnel,  liability  for  assessment,  66. 

101,  lOS,  109. 

Undue  preference,  1,  2,  3,  5,  8,  9,  13. 

"Taken    for    the    purposes    of    the 
work,"  57. 

Undue  preference  of  towns,  8. 
Unfinished  railway,  05. 

Taxation,  65,  66,  67. 

Taxation    of    costs   (R.    &    C.    Com. 

Valuation,  (15,  66,  67. 

Court),  96. 

Ventilating  shaft,  construction  of,  38. 

Telegraph  Act,  1S78,  87- 

Ventilator  for  underground   station, 

Temporary  possession  of  land,  60. 
Tenant'.s  interest  in  laud,  51. 

57. 
View,  95. 

Terminal  ehai'ges,  4. 

Ticket  used    for   wrong   station,   32, 

Wages,   written  contract  for  deduc- 

33. 

tion,  48. 

Tickets,  questions  as  to,  31-33. 

Tickets  to  have  fare  printed  on,  72. 

Time- 
Abridgement  of,  100. 
Enlargement  of,  100. 
How  computed,  98. 

Title  to  land  taken,  53. 

Trader's  waggons,  16,  17. 

"Traders,"  14. 

Waggons,  12,  16,  17. 

Waggons  belonging  to   third    party, 

right  to  detain,  17. 
Warehouse  charges,  21. 
Warranty  of  punctuality,  31. 
Widening  of  line,  53. 
Witnesses  (in  R.  &  C.  Com. Court),  94. 
Witnesses  in  England,  31. 
Whistle,  omission  to,  46,  47. 

Traffic   questions,    documents    called 
for,  19. 

Working    agreements,    directions   as 
to,  109,  110. 

Trains,  obligation  to  stop,  37,  38. 
Trains,  "  ordinary,"  38. 
"Tram  road,"  definition  of,  79. 
Tram  roads,  mails  on,  79. 

Working  expenses,  62,  64. 

Working  of  railway,  damage  caused 

by,  34,  35. 
Works,  abandonment  of,  61,  67,  68. 

"Tramway,"  definition  of,  79. 

Works,  construction  of,  60. 

Tramways,  mails  on,  77. 

Workshops,  servant  engaged  in,  76. 
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